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1. Introduction

This document and its appendices present the Site Management Plan (SMP) for Operable Unit 1
(OU-1) of the East 173" Street Works Site (Site No. V00552-2), the grounds of a former
manufactured gas plant (MGP) that was located within what is now a portion of the City of New
York’s Starlight Park in the Bronx, New York. This plan was developed in accordance with the
terms of Voluntary Cleanup Agreement (VCA) Index No. 02-0003-02-08, dated
August 15, 2002, between Consolidated Edison Company of New York (Con Edison) and the
New York State Department of Environmental Conservation (NYSDEC), the NYSDEC-
approved Remedial Action Work Plan (RAWP) for OU-1 of the former East 173" Street Works
Site (Site) dated August 24, 2004, the NYSDEC-approved OU-1 Final Design Report for the Site
dated July 2005, the November 9, 2006 Access Agreement between Con Edison and the New
York City Parks Department identifying post-RA responsibilities, the requirements contained in
the NYSDEC’s Draft Voluntary Cleanup Program Guide, dated May 2002 and the guidance
provided in the NYSDEC’s Draft DER-10 Technical Guidance for Site Investigation and
Remediation, dated December 2002. This SMP will be implemented following the completion
of the remedial action (RA) construction activities specified in the NYSDEC-approved RAWP
and OU-1 Final Design Report.

The objective of this plan is to establish a set of procedures and restrictions to manage potential
future human exposure to MGP-impacted soil and groundwater left in place below the
demarcation barrier and clean fill cover that will be installed at the Site as part of required (OU-
1) RA construction activities and to ensure that the remedy NYSDEC selected for OU-1 of the
Site remains protective of human health and the environment. The SMP procedures and
restrictions include a post-remediation groundwater-monitoring program, institutional controls
(i.e., inspection, certifications, groundwater and land use prohibitions, and notifications) and
excavated material management procedures. This SMP is a guide for implementing these
procedures and prohibitions, and for ensuring that the procedures continue and are complied with
after the completion of the RA construction activities.

This SMP is organized into the following six sections:

1 — Introduction Provides background information about the Site.

2 — Post RA Groundwater Monitoring Presents a description and schedule for the
groundwater monitoring activities that will be
implemented following the completion of the RA
construction activities.
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3 — Annual Inspection and Certifications Describes inspection requirements for certifying

that engineering and institutional controls are in
place, are being complied with, and remain
effective to protect human health and the
environment.

4 — Notifications Discusses notification procedures for post RA
activities.
5 — Soil Management Plan Presents procedures for the management of soil

during any future intrusive activities.

6 — Reporting Identifies the reporting requirements and

information be provided in association with site
management activities.

The health and safety practices, field sampling plan procedures, and quality assurance/quality
control procedures that need to be followed during the implementation of post-RA groundwater
monitoring and excavation activities conducted below the clean fill cover and demarcation
barrier are discussed in detail in the following appendices:

1.1

Health and Safety Plan (HASP) (Appendix A) - provides a mechanism for establishing
safe working conditions at the Site.

Field Sampling Plan (FSP) (Appendix B) — provides the details for obtaining field
samples in support of monitoring and excavation activities.

Quality Assurance Project Plan (QAPP) (Appendix C) - presents field inspection and
laboratory quality assurance/quality control (QA/QC) procedures, as well as standards
and guidelines regarding sample analysis, validation, and reporting.

Appendix D to this SMP contains a copy of the Access Agreement between Con Edison
and the City of New York pertaining to the implementation of the requirements of this
SMP and compliance with the land use and institutional controls imposed by the
NYSDEC as part of its selected remedy for the OU-1 Site.

Site Description

The East 173" Street Works Site is located between the Sheridan Expressway and the Bronx
River in the West Farms section of the Borough of the Bronx, Bronx County, New York. The
location of the Site is illustrated on Figure 1, taken from a portion of the United States
Geological Survey (USGS) Topographic Map of the Central Park, New York, the New Jersey
Quadrangle, and the Flushing, New York Quadrangle.
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The former grounds of the MGP at the Site occupied a single parcel of land that is currently
owned by the City of New York and operated by the New York City Department of Parks and
Recreation (Parks Department). The Site is located within Starlight Park, a part of the City of
New York’s Bronx River Park. Starlight Park is zoned R7-1, a general residential district. The
current and intended future use of the Site is a New York City-owned public park. The former
MGP was located in the middle portion of Starlight Park and occupied an area of approximately
3 acres. The boundaries and former structures of the MGP are shown on Figure 2. Starlight Park
is approximately 7.3 acres in size, and is currently designated by the Bronx Assessor’s Office as
Block 03019, Lot 0100.

1.2 Site History

This section presents a brief history of the East 173" Street Works Site. A more detailed
discussion of the Site’s history is presented in the following report that was filed with the
NYSDEC by Con Edison: Manufactured Gas Plant History, East 173" Street Works, Bronx,
New York (GEI, October 2002).

Several Con Edison predecessor companies owned the Site from 1859 t01936. From 1936 to
1945, Con Edison owned the Site. Since 1945, the Site has been owned by the City of New
York. Historic records indicate that an MGP operated at the Site from possibly as early as the
1870s until 1923. Between 1912 and 1923, the Site was used primarily for gas storage, and the
standby facility. In 1924, a 130,400 cubic foot (cf) gas holder and a 60,000 cf gas holder were
taken down and some plant buildings were partially removed. Sometime prior to 1943, a 75,000-
cf gas holder was taken down. The Site area was used by Con Edison as a storage facility and
garage until it was sold to the City of New York in December 1945. Up until this time, the main
channel of the Bronx River flowed past the south side of the Site, as depicted in the historical
footprint in Figure 2. The last plant building was taken down in the 1950s. Starlight Park was
reportedly constructed in the 1960s, at the same time that the Bronx River was rerouted and
reconstructed to its current location and the Sheridan Expressway was first constructed.

1.3 Project Background

1.3.1 Remedial Investigations

Con Edison has completed a comprehensive NYSDEC-approved remedial investigation for the
Site pursuant to the VCA. The following reports and work plans were submitted to the
NYSDEC in connection with the Site investigation.

Focused Remedial Investigation Work Plan, East 173" Street Works Former
Manufactured Gas Plant Site (GEI, May 2002)
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Focused Remedial Investigation, East 173™ Street Works Former Manufactured Gas
Plant Site (GEI, April 2003)

Supplemental Remedial Investigation Work Plan, East 173" Street Works, Bronx, New
York (GEI, May 2003)

Supplemental Remedial Investigation, East 173" Street Works, Bronx, New York, Data
Summary Report (GEI, April 2004)

The April 2003 Focused Remedial Investigation (FRI) report and April 2004 Supplemental
Remedial Investigation (SRI) report provided documentation and a description of the procedures
and findings of the remedial investigation activities conducted at Starlight Park. The remedial
investigations, in general, consisted of sampling and analyses of soil and groundwater within
Starlight Park, and sediment and surface water in the Bronx River.

The compounds detected in the soil and groundwater at the Site includes volatile organic
compounds (VOCs), semivolatile organic compounds (SVOCs), and inorganic compounds.
Many of the inorganic and organic compounds detected in the on-Site soil and groundwater can
be associated with MGP residues; however, some of these detected compounds also typically
occur in urban fill, which forms the uppermost soil layer of the Site. The chemical and physical
data presented in the remedial investigation reports are summarized below according to media.

Urban Fill — The uppermost soils of the Site (from the ground surface to approximately 5 feet
below the current ground surface [cgs]) consisted of urban fill materials that were not impacted
by the former MGP operations at the Site. The current ground surface is the surface post
remediation and does not reflect the final surface following the construction of the athletic fields

Subsurface Soil — Physical evidence of MGP residue and analytical results indicated that on-Site
subsurface soils were impacted by the former MGP operations. VOCs and SVOCs were
detected in subsurface-soil samples at concentrations that exceed the NYSDEC-established
project Soil Cleanup Criteria (i.e., soil containing dense non-aqueous phase liquid (DNAPL) tar
and/or concentrations of total SVOCs greater than 500 parts per million (ppm), and/or
concentrations of VOCs greater than 10 ppm). The samples exhibiting the highest SVOC
concentrations were collected from on-Site subsurface soils containing DNAPL tar. The
DNAPL tar was limited to discrete areas within the former MGP boundary, at depths between 8
and 20.5 feet below cgs.

Groundwater — Groundwater samples collected from on-Site wells located in areas of MGP-
impacted subsurface soils and along the hydraulically downgradient Site boundary contained
concentrations of VOCs and SVOCs above the New York State Ambient Water Quality
Standards (AWQS) for a GA Water Class. The DNAPL tar represented a continuing source for
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VOC and SVOC groundwater contamination. Groundwater at Starlight Park is not used for
irrigation or as a drinking water source.

MGP Structures — Several remnant MGP structures were present beneath the surface of the Site.
The rims or walls of the two subsurface water-seal gas holders were encountered at a depth
starting approximately 6 feet below cgs. The holder bottoms were encountered at depths of 22
feet and 25 feet below cgs. The bottom slab of the former above-grade gas holder was
uncovered at a depth of approximately 4.5 feet below cgs. The floors of several of the former
MGP buildings were encountered at depth of between 3 and 5 feet below cgs.

1.3.2 Remedial Action

Based on the findings and conclusions of the NYSDEC-approved Remedial Investigation (RI)
Reports identified above, the NYSDEC and New York State Department of Health (NYSDOH)
determined that remediation is necessary for OU-1 of the Site, which as defined by the NYSDEC
and NYSDOH, comprises the portion of Starlight Park located within the footprint of the former
MGP and those areas outside the MGP footprint for which remedial action is necessary to meet
the cleanup objectives established by these agencies for the OU-1 area. The documents listed
below were submitted to the NYSDEC in association with the RA conducted at the Site.

Proposed Remedial Approach, East 173" Street Works (Starlight Park), Bronx, New
York (GEI, April 2003)

Remedial Action Work Plan, East 173" Street Works Former Manufactured Gas Plant
Site (GEI, August 2004)

Operable Unit 1 Final Design Report, East 173" Street Works (Starlight Park), Bronx,
New York (GEI, July 2005)

The Proposed Remedial Approach was prepared to allow the NYSDEC, the NYSDOH, the Parks
Department, and community stakeholders the opportunity to review and provide input early in
the development of the RAWP. The NYSDEC-approved RAWP provided expanded
descriptions of the remedial activities described in the Proposed Remedial Approach, and
incorporates modifications to the Proposed Remedial Approach based on comments received
from NYSDEC, NYSDOH, Parks Department, and community stakeholders. The selected RA is
described in a detailed set of design plans, written specifications, work plans, and background
reports combined into a package collectively referred to as the OU-1 Final Design Report. This
report also presents the geotechnical and environmental data from both the FRI and SRI in
support of the selected RA.
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The required NYSDEC-approved remedial actions for OU-1 of the Site include remedial
construction activities, the implementation of post-remediation groundwater monitoring, and
institutional controls.

1.4 Remedial Action Description

1.4.1 Required Remedial Construction Activities

The NYSDEC-approved RAWP and OU-1 Final Design Report specified the following remedial
construction activities for OU-1 of the Site:

The removal and off-Site disposal of soils within the former MGP footprint and any areas
identified outside the MGP footprint boundary that contained MGP source materials
(DNAPL tar, tar saturated soil, MGP purifier waste), and/or concentrations of total
SVOCs greater than 500 ppm, and/or concentrations of VOCs greater than 10 ppm. The
500 ppm total SVOC/10 ppm total VOC cleanup criteria were established by the
NYSDEC and the NYSDOH as the cleanup objective for the OU-1 area of the Site, and
are consistent with the NYSDEC Technical and Administrative Guidance Memorandum
(TAGM) 4046.

The installation and maintenance of a clean fill cover cap and underlying visible
demarcation barrier in all portions of the OU-1 area where excavation was required to
meet the OU-1 cleanup objectives. For the portion of the OU-1 that is being redeveloped
by the Parks Department as a ball field, a visible demarcation barrier and 3-foot-thick
cover of clean fill (complying with all NYSDEC individual TAGM 4046 recommended
soil cleanup objectives) below the final finished redevelopment grade of the new ball
field was required. For the other OU-1 areas where excavation was required, a visible
demarcation barrier and 6-foot-thick layer of clean fill below the redevelopment grade
was required.

After completion of the RA construction activities, Starlight Park, including the OU-1 areas, will
be reconstructed by the New York State Department of Transportation (NYSDOT) and Parks
Department. The park redevelopment as-built details, the remedial excavation areas, and the
clean fill cover system areas are all presented in the Remedial Action report.

1.4.2 Post-Remedial Groundwater Monitoring

After the NYSDEC determines that the required RA construction activities has been properly
completed, Con Edison will perform periodic groundwater sample collection from on-Site
monitoring wells to evaluate and document the improvement of groundwater quality. A detailed
description of the post-remedial groundwater monitoring is provided in Section 2.
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1.4.3 Institutional Controls

The institutional controls that will be implemented following the completion of the RA
construction activities by Con Edison and the reconstruction of Starlight Park by the NYSDOT
and Parks Department include:

Annual inspection and certification by a New York State-Licensed Professional Engineer
to confirm that the land use restrictions specified in the RAWP for the Site are being
complied with, and that the engineering and institutional controls specified in the RAWP
are in place and remain effective to control the risk of potential exposure to subsurface
residual contamination by users of Starlight Park, Parks Department employees, or
permittees.

Notification to the NYSDEC prior to any action that could jeopardize the integrity of the
completed RA construction activities, including excavation work below the clean fill
cover and demarcation barrier installed at the Site as part of RA construction activities.

A prohibition on the use of the Site for any purpose other than a public park without the
prior written approval of the NYSDEC.

A prohibition on the development of water supply or irrigation wells on the Site.

Implementation of a NYSDEC-approved Soil Management Plan for intrusive work
performed below the clean fill cover and demarcation barrier installed at the Site.

The institutional controls will only apply to the area within the boundary of the former MGP
footprint and any areas outside the MGP footprint boundary for which the excavation of
contaminated soil and installation of an underlying demarcation barrier was required as part of
the RA construction activities. A detailed description of the institutional controls is provided in
Sections 3, 4, and 5.
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2. Post-Remediation Groundwater Monitoring

The on-Site monitoring wells that will be periodically sampled after the completion of the RA
construction activities are depicted on Figure 3 of this SMP as MW-1S/1D, MW-3S/3D, MW-
4S/AD, MW-5S/5D and MW-6S/6D. Following the NYSDEC’s determination that the RA
construction activities have been properly completed, groundwater samples will be collected
from these monitoring wells semi-annually for a minimum of two years. The first sampling
round will be performed six months after RA construction activities are deemed properly
completed. Groundwater sampling will commence six months after the completion of the
remedy. Approximately two years after completion of the remedy, a recommendation will be
made to the NYSDEC to discontinue sampling at monitoring wells where the analytical results of
three consecutive rounds of sampling confirm that the samples from the well do not contain
MGP-related contaminants at concentrations that exceed New York State AWQS for Class GA
Water. The NYSDEC will evaluate recommendation and the groundwater quality data to
determine scope and frequency of any additional future groundwater monitoring requirements.

GEIC@

onsultants 8



OPERABLE UNIT 1 SITE MANAGEMENT PLAN
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.
EAST 173%° STREET WORKS FORMER MGP SITE
MARCH 2010

3. Annual Inspection and Certification

The Annual Certification will be a written statement by a New York State-licensed professional
engineer that the engineering and institutional controls employed at the Site are unchanged from
the completion of the required RA construction activities (or previous annual certification), or
that any changes to the controls at the Site were approved by the NYSDEC, and that nothing has
occurred that would impair the ability of such controls to protect public health and the
environment or constitute a violation or failure to comply with this SMP. The Annual Inspection
and Certification Checklist (Exhibit 1) will be used for each required annual inspection. The
professional engineer who conducts the annual inspection will be familiar with the remedy, RA
construction activities as-built figure details, and park construction maps.

The engineering controls installed at the Site will be inspected annually to determine if, and
when, maintenance activities are required to maintain the integrity of these features. The
NYSDEC and NYSDOH approved remedy for OU-1 of the Site includes the following
engineering controls: maintaining a 3-foot-thick cover of clean fill below the final redevelopment
grade in the area within the footprint of the planned new ball field area of Starlight Park, and a
minimum 6-foot-thick layer of clean fill below the redevelopment grade in specific areas outside
the ball field boundary. The required engineering controls also include a warning/demarcation
barrier below the clean fill cover to separate the cover from the underlying material and to serve
as a visual indicator, for example, to park redevelopment workers. The RA as-built construction
details and locations of the clean fill cover and warning/demarcation barrier are illustrated in
Figures 4 and 5 of this SMP. The clean fill cover will be visually inspected at least annually for
signs of erosion or other disturbances. The surface elevation of the clean cover will be surveyed
at least annually to determine the thickness of the cover. The clean cover will also be visually
inspected and surveyed following intrusive excavation that requires notification to the NYSDEC.
If damage to the clean fill cover is visually observed and/or determined by survey, the
engineering controls will be restored. During each survey, locations and elevations will be
referenced to an existing benchmark installed at the Site (utilized previously for the RA as-built
figures) that all future measurements will be compared against. Elevations will be determined
with a vertical accuracy of £0.01 foot. The monitoring wells will be inspected during sampling
events. They will also be inspected annually to confirm their location and confirm they are still
serviceable.

The required annual inspections will also confirm that the Site is being used as a public park in
the manner specified in the Parks Department’s Starlight Park reconstruction plan and irrigation
or drinking water wells have not been installed at the Site without the NYSDEC’s approval.
While the Site remains under the ownership of the City of New York, compliance with the
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required institutional controls will be secured through the Access Agreement between Con
Edison and the City of New York. A copy of the Access Agreement is contained in Appendix D.

In the event that the City of New York sells the Site, the City will grant an Environmental
Easement meeting the requirements of Article 71, title 36 of the New York Environmental
Conservation Law (ECL) to the State of New York for the lands comprising the Site and will file
that Environmental Easement with the New York City Register for recording against fee title to
the Site lands. As specified ECL Article 71, title 36, the Environmental Easement will made
enforceable by the NYSDEC and will require all owners and users of the Site lands to comply
with the engineering and institutional controls called for in the NYSDEC-approved RA for the
Site.

If the City grants an Environmental Easement to the State for the Site lands, the annual
inspection for the Site’s institutional controls will include confirming that the Environmental
Easement remains on file in the Land Division Records of the New York City Register’s Office
and that any NYSDEC-approved amendments to the Environmental Easement have been
properly recorded.
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4. Notifications

In accordance with the requirements of the Access Agreement between the City of New York
and Con Edison, Con Edison will be notified by the Parks Department as early as practicable in
advance of any planned excavation activities in the area of the clean fill cover installed at the
Site as part of the required RA construction activities. The NYSDEC and Con Edison will be
notified by the Parks Department as early as practicable in advance of any planned activities
involving excavation work beneath the clean fill cover and underlying warning/demarcation
barrier installed at the Site as part of the required RA construction activities. In the event of an
unplanned work or emergency work, the Parks Department will provide advance notification that
is reasonable under the circumstances. The Parks Department’s notification to the NYSDEC and
Con Edison will include a description of the nature of the proposed excavation work, the dates
by which the work must be performed, and the estimated volume of soil that must be removed.
The Parks Department will also notify Con Edison and the NYSDEC in writing of any planned
Site land development for any use other than a park.
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5. Soil Management Plan

This Soil Management Plan presents the procedures that will be followed for the management of
soil during any intrusive activities that extend beneath the clean fill cover and warning/
demarcation barrier system installed at the Site as part of the RA construction activities.

5.1 Management of Fill and Long Term Maintenance of the Clean Fill
Cover

The purpose of this section is to provide safe procedures for handling and management of
subsurface fill/soils at the Site. A New York State-licensed professional engineer must oversee
any excavation work conducted to ensure that the work is performed in accordance with the
requirements of this plan. Figure 6 contains a flow chart of the requirements and procedures of
the Soil Management Plan. The plan provides for the following procedures and requirements:

For activities involving disturbances of the clean fill cover that do not extend below the
warning/demarcation barrier, including planned activities such as new construction or
utilities maintenance work, the cover must be reconstructed in accordance with the clean
fill cover design criteria specified in the NYSDEC-approved OU-1 Final Design Report
using materials meeting Restricted Residential Use Soil Cleanup Objectives (SCOs)
identified in 6 NYCRR Part 375. Fill removed from above the barrier can be reused as
on-Site backfill. If additional fill is needed, the soil must be from an acceptable borrow
source(s) free of industrial and/or other potential sources of chemical or petroleum
contamination and must meet Restricted Residential Use SCOs. The repair must include
replacement of any damaged section of warning/ demarcation barrier or disturbed
sections of the clean fill cover. A breach of the cover system outside the new Starlight
Park ball field area may require replacement of any damaged surfacing product such as
concrete or asphalt. A New York-licensed professional engineer must supervise cover
system repair.

The NYSDEC will be notified prior to the commencement of any excavation below the
clean fill cover and warning/demarcation barrier that were installed at the Site as part of
the completed RA construction activities.

In the event of a planned excavation below the warning/demarcation barrier, the material

below the barrier must be pre-characterized before commencing excavation activities
below the warning/demarcation barrier (subsection 5.2).
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Prior to any excavation activities beneath the warning/demarcation barrier and clean fill
cover, the workers who will undertake those activities are to be notified of the Site
conditions with clear instructions regarding how the work is to proceed. Excavation
activities conducted below the clean fill cover and warning/demarcation barrier in areas
that have been pre-characterized and found to contain concentrations of individual VOCs
or SVOCs that exceed Restricted Residential Use SCOs and/or that contain visual
DNAPL tar, will be performed by 40-hour trained Occupational Health & Safety
Administration (OSHA) Hazardous Waste Operations and Emergency Response
(HAZWOPER)-certified personnel that are qualified to perform environmental work.

Soil excavated from below the warning/demarcation barrier may be reused as on-Site
backfill material beneath the demarcation/warning barrier provided the soil contains no
visual evidence of DNAPL tar, has concentrations of total VOCs that do not exceed
10 ppm, and has concentrations of total SVOCs that do not exceed 500 ppm. Soil or fill
that contains evidence of DNAPL tar, and/or does not meet the 500 ppm total SVOC/10
ppm total VOC criteria, must be transported off Site for disposal at a permitted facility.

Site soil or fill that is excavated below the warning/demarcation barrier and that is
transported off Site for disposal must be managed, characterized, and properly disposed
of in accordance with NYSDEC regulations and directives.

Soil excavated from below the warning/demarcation barrier shall be placed on plastic
sheeting and covered with plastic while stockpiled.

Any groundwater that is encountered during excavation work below the clean fill cover,
and that must be removed from the excavation to accommodate this work, will be
containerized and characterized for off-Site treatment and disposal in accordance with
applicable NYSDEC rules and regulations.

Any off-Site fill material brought to the Site for filling and grading purposes must be
from an acceptable borrow source(s) free of industrial and/or other potential sources of
chemical or petroleum contamination and meet Restricted Residential Use SCOs.

The HASP presented in Appendix A addresses the health and safety practices that will be
employed by all Site workers participating in excavation activities conducted below the
warning/demarcation barrier in areas that have been pre-characterized and contain
concentrations of individual VOCs or SVOCs that exceed Restricted Residential Use
SCOs and/or visual DNAPL tar. The HASP also addresses, among other things,
community air monitoring, odor control, and dust control. All activities performed under
the HASP will comply with OSHA Regulations 29 Code of Federal Regulations (CFR)
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Part 1910 and 1926, and all other applicable local, state, and federal regulations to protect
worker health and safety. When necessary, the HASP will be amended to address any
work-specific health and safety issues.

5.2 Pre-Characterization Sampling and Analyses

5.2.1 Sampling and Analyses

Soil or fill that will be disturbed below the clean fill cover and warning/demarcation barrier must
be pre-characterized prior to commencing excavation activities. Continuous soil samples will be
collected from selected boring location(s) using a Geoprobe™ or other sub-surface drilling
method selected based on the work to be performed. The borings will be advanced to a final
depth that is approximately 12 to 18 inches deeper than the anticipated depth of the planned
excavation. Each continuous soil sample will be screened in the field using a Photoionization
Detector (PID). One composite sample and one duplicate composite sample consisting of five
grab samples, will be collected for laboratory analyses for every 2,000 cubic yards of estimated
excavated material from below the clean fill cover and warning/demarcation barrier. In addition
to the composite samples, one grab sample will be collected for analyses from the individual
location with the highest PID measurement. If none of the five individual grab sample locations
exhibit PID readings, one location will be selected at random. All sampling will take place in
accordance with the FSP (Appendix B).

If the soil or fill is expected to be reused as backfill below the warning/demarcation barrier, the
composite sample will be analyzed by a NYSDOH ELAP-certified laboratory for Target
Compound List (TCL) SVOCs by United States Environmental Protection Agency (EPA)
Method 8270C. The grab sample will be analyzed for TCL SVOCs by EPA method 8270C and
TCL VOCs by EPA Method 8260B. Site soil or fill that is excavated below the warning/
demarcation barrier that must be disposed of at an approved off-Site facility may require
additional analyses to satisfy the off-Site disposal facility’s acceptance criteria requirements.
Additional samples may also be required by the off-Site disposal facility. Detailed guidelines
regarding sample QA/QC is presented in the QAPP (Appendix C).
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6. Reporting

Written progress reports will be submitted to the NYSDEC annually as long as Site management
activities are conducted. During periods of site construction activities, reports may be provided
more frequently as directed by the NYSDEC.. The first progress report will be completed 6
months after the completion of the remedial action construction activities. Any NYSDEC-
approved modifications to this Site Management Plan will be described in the progress reports.
These reports will provide (at a minimum) the following information:

A description of all Site management activities during that period.
An as-built remediation excavation map (for any new intrusive activities).
An as-built clean fill cover map (for any new intrusive activities).

If the clean fill cover has been breached, the progress report will document that all work
was performed in conformance with the SMP.

Identification of all deliverables completed and submitted during the reporting period.
All sampling results (e.g., post-remediation groundwater monitoring) and all other data
received or generated by Con Edison or Con Edison’s contractors or agents, including

certification and any notification information received from the Parks Department.

Identification of all actions, including, but not limited to, data collection and
implementation of the SMP that are scheduled for the next reporting period.

An appendix containing all relevant correspondence for the reporting period.

The progress report contents and submittal schedule may be modified by the NYSDEC to reflect
changes in the SMP activities.
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Table 1
Groundwater Sample Collection and Analytical Summary
East 173rd Street Works

Site Management Plan

Number of [INumber of
Analytical Number of Field Trip Number of Field
Medium Sampling Method Parameters Samples?® Blanks Blanks Duplicates

Groundwater Peristaltic pump, VOCs 10 1 1 1

submersible pump, SVOCs

positive displacement

pump
Purge Water Grab from 55-gallon TBD? TBD? TBD? TBD? TBD?

drums or polyethylene
agricultural tank

Methods:

* Number of groundwater samples collected per sampling round.

2 The exact number of samples collected and analytical parameters analyzed for waste characterization will be dictated by the selected

disposal facility.

TBD - to be determined
VOCs - EPA Method 8260B
SVOCs - EPA Method 8270C

GEl
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IS
PARKS DEPARTMENT
PLANNING AN EXCAVATION IN AREA
OF CLEAN FILL COVER?

NOTIFICATION TO CON EDISON

WILL
PLANNED EXCAVATION
EXTEND BELOW
DEMARCATION WARNING
BARRIER?

NOTIFICATION TO NYSDEC

Y

PRE-CHARACTERIZE MATERIAL
BELOW DEMARCATION WARNING
BARRIER THAT WILL BE EXCAVATED

IS SOIL
FREE OF VISUAL
DNAPL TAR AND DOES IT CONTAI
CONCENTRATIONS OF INDIVIDUAL VOCs
AND SVOCs THAT DO NOT
EXCEED TAGM 4046
RSCOs?

IS SOIL
FREE OF VISUAL
DNAPL TAR AND DOES IT CONTAI
CONCENTRATIONS OF TOTAL VOCs AND
SVOCs THAT DO NOT
EXCEED THE 500/10
CRITERIA?

SOIL MANAGEMENT PLAN
GUIDELINES NOT REQUIRED

NO SITE MANAGEMENT PLAN HASP REQUIRED
NO SAMPLE COLLECTION REQUIRED
EXCAVATED CLEAN FILL MAY BE REUSED AS ON-SITE BACKFILL

IF ADDITIONAL FILL IS NEEDED, THE SOIL MUST BE FROM AN
ACCEPTABLE BORROW SOURCE(S) FREE OF INDUSTRIAL AND/OR
OTHER POTENTIAL SOURCES OF CHEMICAL OR PETROLEUM
CONTAMINATION THAT MEETS TAGM 4046 RSCOs

EXCESS CLEAN FILL NOT USED AS BACKFILL ONSITE CAN BE USED
OFFSITE

NEW YORK-LICENSED ENGINEER MUST SUPERVISE CLEAN FILL
COVER REPAIR

NO SITE MANAGEMENT PLAN HASP REQUIRED

SEGREGATE CLEAN FILL EXCAVATED ABOVE DEMARCATION
WARNING BARRIER FOR REUSE ABOVE BARRIER

MATERIAL EXCAVATED BELOW DEMARCATION WARNING BARRIER
MAY BE REUSED AS BACKFILL BENEATH THE BARRIER

IF ADDITIONAL FILL IS NEEDED, THE SOIL MUST BE FROM AN
ACCEPTABLE BORROW SOURCE(S) FREE OF INDUSTRIAL AND/OR
OTHER POTENTIAL SOURCES OF CHEMICAL OR PETROLEUM
CONTAMINATION THAT MEETS TAGM 4046 RSCOs

EXCESS CLEAN FILL NOT USED AS BACKFILL ONSITE CAN BE USED
OFFSITE

NEW YORK-LICENSED ENGINEER MUST SUPERVISE CLEAN FILL
COVER REPAIR/BARRIER REPAIR

¢ SITE MANAGEMENT PLAN HASP REQUIRED
¢ HAZWOPER-CERTIFIED PERSONNEL REQUIRED

¢ SEGREGATE CLEAN FILL EXCAVATED ABOVE DEMARCATION
WARNING BARRIER FOR REUSE ABOVE BARRIER

¢ MATERIAL EXCAVATED BELOW DEMARCATION WARNING BARRIER
MAY NOT BE REUSED AND MUST BE DISPOSED OF OFFSITE AT AN
APPROVED FACILITY

¢ |FADDITIONAL FILL IS NEEDED, THE SOIL MUST BE FROM AN
ACCEPTABLE BORROW SOURCE(S) FREE OF INDUSTRIAL AND/OR
OTHER POTENTIAL SOURCES OF CHEMICAL OR PETROLEUM
CONTAMINATION THAT MEETS TAGM 4046 RSCOs

¢ EXCESS CLEAN FILL FROM ABOVE THE BARRIER NOT USED AS
BACKFILL ONSITE CAN BE USED OFFSITE

¢ MANAGE GROUNDWATER IN ACCORDANCE WITH APPLICABLE
NYSDEC RULES AND REGULATIONS

* NEW YORK-LICENSED ENGINEER MUST SUPERVISE CLEAN FILL
COVER/BARRIER REPAIR

SITE MANAGEMENT PLAN HASP REQUIRED
HAZWOPER-CERTIFIED PERSONNEL REQUIRED

SEGREGATE CLEAN FILL EXCAVATED ABOVE DEMARCATION
WARNING BARRIER FOR REUSE ABOVE BARRIER

MATERIAL EXCAVATED BELOW DEMARCATION WARNING BARRIER
MAY BE REUSED AS BACKFILL BENEATH THE BARRIER

IF ADDITIONAL FILL IS NEEDED, THE SOIL MUST BE FROM AN
ACCEPTABLE BORROW SOURCE(S) FREE OF INDUSTRIAL AND/OR
OTHER POTENTIAL SOURCES OF CHEMICAL OR PETROLEUM
CONTAMINATION THAT MEETS TAGM 4046 RSCOs

EXCESS CLEAN FILL FROM ABOVE THE BARRIER NOT USED AS
BACKFILL ONSITE CAN BE USED OFFSITE

EXCESS FILL FROM BELOW THE BARRIER MUST BE DISPOSED OF
OFFSITE AT AN APPROVED FACILITY

MANAGE GROUNDWATER IN ACCORDANCE WITH APPLICABLE
NYSDEC RULES AND REGULATIONS

NEW YORK-LICENSED ENGINEER MUST SUPERVISE CLEAN FILL
COVER/BARRIER REPAIR

SITE MANAGEMENT PLAN
EAST 173RD STREET WORKS
BRONX, NEW YORK

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

Project 013943-3-1103 | March 2010 Figure 6
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Starlight Park

Bronx, New York
NYSDEC VCA Index No. 02-0003-02-08
Site No. V00522-2

ANNUAL INSPECTION AND CERTIFICATION CHECKLIST

Date:

Inspector (Professional Engineer):

Weather Conditions;

Inspection (Annually)

1. Inspection of entire clean fill cover system completed. (Including [l Yes [1] No
visual inspection and survey.)

Engineered Control

2. Arethere any animal burrows greater than 6 inches relative to the [] Yes [] No
surrounding grade noted within the limits of the clean fill cover?

Describe:

If yes, describe location, diameter, and depth. Burrow holes shall be repaired following the cover system

design criteriaand using similar materials asthe systemin place. Certification of the repair will be made by a

New Y ork-Licensed Professional Engineer.

3. Arethereany areas of settlement and/or erosion and/or unauthorized
excavations or protrusions greater than 6 inches within the area of
the clean fill cover system relative to the as-built surface grade of the
cover?

[] Yesr [] No

Describe:

If yes, describe location, size, and amount of settlement. Repair engineering control deficiencies using cover
system design criteria and using similar materials asthe system in place. Certification of the repair will be
made by a New Y ork-Licensed Professiona Engineer.

Par k-Wide | nspection

4. Arethe monitoring wells damaged or missing? [l Yes ] No

Describe:

5. Arethe Park cover materids (e.g., buildings, pavement) in the
area of the clean fill cover system damaged? L] Yes L1 No
Describe:

6. Haveirrigation or drinking water wells been ingtalled in the «
Park? L] Yes 1 No

Describe:




Starlight Park — Annual Inspection and Certification Checklist Page 2
L and Use Changes
7. Isthe current land use of the area within the limits of the clean (] VYest ] No
cover fill system being used as a public park?
If no, describe:
8. If applicable, isan environmental easement on filein the Land . Not
Division of Records of the New Y ork City Registrar’s office? L1 Applicable [ ] Applicable
If applicable, confirm easement and any amendments are properly recorded.
Provide the following information for the recorded easement.
Book Number:
Page Number:
Date easement was filed in Registrar’s office:
Have any amendments and/or additional filings been recorded that
may modify or supersede the easement? L] Yes L] No
If yes, explain:
Authorized Excavations
9. Where any authorized excavations conducted at the site during [] VYes ] No

the last year?

Provide a brief description of the authorized excavation to include the specific location and date of the work

as well as the authorized work plan or notification date.

Corrective Actions

Description and scheduled date of any required corrective action (animal burrow repair, erosion repair,

settlement repair, unauthorized excavation repair).

*For items that are checked, notify Consolidated Edison of New Y ork, Inc. within 24 hours.




Starlight Park — Annual Inspection and Certification Checklist

I nspector’s Signature:

Reviewed by :

Submit Inspection Reports to:

Consolidated Edison of New Y ork, Inc.
Mr. Richard Rienzo, P.E.

31-01 Avenue/Building 138, Floor
Long Idland City, New York 11105-2048

H:\WPROC\Project\CON-ED\East 173rd Street\RAR\March 2010 SMP\Exhibit 1\SMP Insp_Cert Checklist-frm.doc

Page 3
Date:
Date:
Site Plan Attached
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- AGREEMENT

AGREEMENT (“Agreement”) made this day of , 2006, by
and between:

THE CITY OF NEW YORK (the “City”), 2 municipal corporation having its principal
office at City Hall in the County, City and State of New York, acting by and through the New
York City Department of Parks and Recreation (“Parks Department”), an administrative agency
of the City of New York having offices at The Arsenal, 830 Fifth Avenue, New York, New
York; and

CONSOLIDATED EDISON COMPANY OF NEW YORK, INC. (“Con Edison™), a
New York corporation with offices at 4 Irving Place, New York, New York, '

with respect to the institutional controls and Site Management Plan required by the New York
State Department of Environmental Conservation (*DEC”) for the Operable Unit 1 Area of the
Former East 173™ Street Gas Works Site located within Starlight Park (the “Park™) in the
Borough of the Bronx, City and State of New York.

WITNESSETH:

WHEREAS, the City owns and the Parks Department has care, custody:and contro] of the
Park, a portion of which was once part of the grounds of the East 173™ Strest Gas Works - a
former manufactured gas plant (“MGP”) that was operated by Con Edison’s corporate
predecessors until the early 1920°s; and

WHEREAS, Con Edison has completed a DEC-approved remedial mvestigation for the
Park pursuant to DEC Voluntary Cleanup Agreement Index No. D2-0003-02-08 (*VCA™), a
copy of which is anmexed hereto as Exhibit “A”, and as required by the VCA will implement for
the portion of the Park where MGP contamination was found to be present (the “Operable Unit
1 Area” or “OU1 Area”) a DEC-approved Remedial Action Work Plan (the “RAWP?) that the
DEC and New York State Department of Health (“DOH™) have determined is protective of
human health and the environment considering the Parks Department’s plan to reconstruct and
use the QU1 Area for public park purposes after the remedial measures specified in the RAWP
have been completed; and

WHEREAS, the RAWP requires Con Edison, among other things, to excavate and
remove from the OUI Area (the approximate boundaries of which are depicted m the figure
annexed hereto as Exhibit “B*) former MGP structures and soils that contain MGP source
materials or elevated concentrations of volatile and/or s&i-volatile organic compounds and to
cap the resulting excavation with a containment/isolation structure ("Isolation Cap’) composed
of: (i) - visible demarcation barrier (“Demarcation Warning Barrier”) covered by a layer of
certified clean fill material (“Clean Fill Cover”) three feet in thickness in the section of the OU]
Area that the Park Department intends to reconstruct as a ball field after the DEC deterrnines that

2006 00952



the remedial measures specified in the RAWP have been properly completed; and (i) a
Demarcation Warning Barrier covered by a six-foot thick Clean Fill Cover in the remainder of
the excavated section of the QU1 Area; and

WHEREAS, the Parks Department has granted Con Edison limited, non-exclusive access
to the Park for the purpose of completing the remedial measures specified in the RAWP pursuant
to an Access Agreement, a copy of which is annexed hereto as Exhibit “C”; and

WHEREAS, the DEC has also imposed for the OUl Area institutional controls
(“Applicable Institutional Controls”) that, after remediation of the Park is complete, among
other things: (i) prohibit the use of the OU1 Area for purposes other than as a public park without
DEC’s approval and consent; (ii) prohibit the use of the groundwater in and around the OU1
Area without DEC’s approval and consent; (iii) require compliance with a DEC-approved Site
Management Plan (“SMP*’) that will be annexed hereto as Exhibit “D” afier it has been approved
by the DEC and that contains a Soil Management Plan (“Soil Plan™) for the QU1 Area; (iv)
require the Parks Department and/or the City to notify the DEC before excavating or knowingly
allowing any person or entity to excavate below the Demarcation Warning Barrier; and (v)
require the City to notify the DEC before conveying any real property interest in the QU1 Area
and to grant an environmental sasement affecting the OUl Area to the State of New York
pursuant to Article 71, title 36 of the New York Environmental Conservation Law before
conveying any such interest in the OU1 Area; and

WHEREAS, after completing the remedial measures specified in the RAWP, Con
Edison is required under the VCA to implement the SMP, which plan is expected to call for
- among other things: (i) periodic groundwater monitoring in the OUl Area; (ii) periodic
inspection of the QU1 Area and the submission of annual certifications to the DEC regarding the
continued effectiveness of the Isolation Cap and other remedial measures completed for the QU1
Area pursuant to the RAWP; and (i11) for construction work or other activities that disturb the
Isolation Cap within the OU1 Area, the implementation of the Soil Plan contained in the SMP;
and

WHEREAS, the City’s and Park Department’s compliance with the Applicable
Institutional Controls and Con Edison’s implementation of the SMP are necessary to protect
human health and the environment and to ensure that the OU1 Area can be safely returned to
active use for public park purposes; and

WHEREAS, Con Edison will from time to time need access to the Park to carry out the
SMP for the QU1 Area; and

WHEREAS, subject to Con Edison’s compliance with the terms and conditions of this
Agreement, the City and the Parks Department are willing to enter into this Agreement and to
grant Con Edison limited, non-exclusive access to the Park for the purpose of implementing the
SMP, as specified herein.

NOW THEREFORE, in consideration of the covenants and promises set forth herein,
the City, the Parks Department, and Con Edison {collectively referred to in this Agreement as the
“Parties™) agree as follows:

b



1. Definitions
As used in this Agreement, the terms referenced herein are defined as follows:

(2) The term “change in nse” means any change in use, as defined in Section 27-
1435 of the New York Environmental Conservation Law, except that the erection
of a structure within the OU1 Area constitutes a change in use only if the structure
to be erected is an enclosed structure into which persons are intended and able to
enter.

(b)  The term “disturb the Isolation Cap” means: (i) any excavation activities in the
Clean Fill Cover of the Isolation Cap, other than the grounds maintenance and
landscaping activities identified below; (ii) any excavation activities beneath the
Demarcation Warning Barrier of the Isolation Cap; and (iii) any other activities
that impair the effectiveness of the Isolation Cap, including any disposing,
leaking, spilling, or releasing of hazardous substances (as defined below) or
petroleum (as defined below). The term “disturb the Isolation Cap” does not
encompass the following grounds maintenance and landscaping activities
conducted by the Parks Department: (i) grass cutting/mowing; (ii) raking or
vacuuming of grass clippings; (iii) leaf blowing, raking, or vacuuming; (iii) lawn
spiking or the drilling of lawn aeration plugs, provided that the plug holes do not
extend deeper than 12 inches into the Clean Fill Cover of the Isolation Cap; and
(iv) the planting of small bushes or other plants; provided that, the depth of any
required hole does not extend deeper than 12 inches into the Clean Fill Cover,
only certified clean fill material that has been dug from the Clean Fill Cover is
used to backfill the hole, and on or before January 5™ of each year the Parks
Department provides Con Edison with a list of each occasion on which small
bushes or other plants were planted within the OUl Area during the preceding
year and confirmation that the foregoing conditions were met on each such
OCCHSION.

{c) The term “public park” means a public-owned park, beach, parkway, or roadway
within the jurisdiction of the Commissioner of Parks and Recreation of the City of
New York, as defined in section 533 of the New York City Charter.

(d) The term “hazardous substances” mean hazardous substances as defined in
Section 40-0105 of the New York Environmental Conservation Law.,

(e) The term “petrolenm” means petroleum as defined in Section 172 of the New
York Navigation Law.

2. Cooperation

The Parties shall make their best efforts to cooperate fully with each other in all matters
pertaining to: (i) the implementation of this Agreement; (i) the implementation of the SMP; (iii)
the Applicable Institutional Controls; and (iv) ensuring the effectiveness of the remedial
measures that were completed for the OU1 Area pursuant to the RAWP with respect to any



landscaping, grounds maintenance, facility maintenance, construction, or other activities that
may be performed within the QU1 Area, and which necessitate the implementation of the Soil
Plan contained in the SMP, by the Parks Department and/or by persons or entities acting
pursuant to permits issued by the Parks Department (“Permit Holders™) .

3. 0OU1l Area Boundaries

The Parties acknowledge and agree that the boundaries of the QU1 Area depicted in
Exhibit “B” to this Agreement may vary depending upon the extent of the excavation work that
must be performed pursuant to the RAWP to achieve the remedial objectives and cleanup criteria
specified in the RAWP. Within thirty (30) days after the DEC determines that the remedial
measures specified in the RAWP have been properly completed, Con Edison shall cause a New
York State-licensed land surveyor to prepare a metes and bounds description of the QU1 Area,
which description shall be annexed to this Agreement as Exhibit “B-1". In the event of any
conflict or inconsistency between the OU1 Area boundaries depicted in Exhibit “B” and the
metes and bounds description of the OUl Area set forth in Exhibit “B-1", the metes and
boundaries description set forth in Exhibit “B-1" shall control.

4, Compliance Procedures

Each party to this Agreement is responsible for adopting such internal directives,
mstructions, rules, regulations, and procedures (“Compliance Procedures”) as it deems
necessary fo ensure its compliance with its duties and obligations under this Agreement. Not
later than nine (9) months after the effective date of this Agreement, the Parties will meet to
discuss the nature and scope of the Compliance Procedures that each contemplates adopting
‘hereunder. The Parties shall adopt such Compliance Procedures before the OU1L Area is returned
1o use for public park purposes. The Parks Department agrees that the Compliance Procedures it
adopts will mclude posting at each entrance to the Park a sign informing the public that
excavation of any land within the Park is prohibited without a Parks Department permit. Con
Edison agrees that it will reimburse the Parks Departmment, as specified below in Section 19 of
this Agreement, for the necessary and reasomnable costs that the Parks Department incurs
procuring, installing, and maintaining such signs at the entrances to the Parl.

3. Annual Information Presentations

Once each year, Con Edison shall give a presentation providing the following
information to Parks Department officials and personnel, including Parks Department employees
responsible for maintaimng the grounds and/or facilities of the Park, planning or conducting
construction projects within the Park, and/or granting permits authorizing any construction work
or other activities within the Park that may impair the effectiveness of the remedial measures that
were completed for the OUI Area pursuant to the RAWP or that may disturb the Isolation Cap:

(a) Nature, extent, and potential health effects of the residual MGP contamination
present beneath the Demarcation Warning Barrier;

(b) Scope and purpose of the remedial measures that were completed for the QU1
Area pursuant to the RAWP;



(c) Scope and purpose of the Applicable Institutional Controls;

(d) Scope and purpose of the SMP, including the DEC-approved Soil Plan contained
n the SMP;

(¢)  Notification of Con Edison of construction work or other activities that will
disturb the Isolation Cap and necessitate Con Edison’s implementation of the
DEC-approved Soil Plan contained in the SMP;

(f) Notification of the DEC and Con Edison of construction work or other activities
that involve the excavation of soil beneath the Demarcation Warning Barrier; and

(g)  Planning and scheduling construction work or other activities for which the DEC-
approved Soil Plan contained in the SMP must be implemented by Con Edison as
specified in this Agreement.

Con Edison shall give the anmal information presentations required by this Section 5 at a
City or Parks Department facility specified by the Parks Department. Con Edison shall give the
first such information presentation at a mutually agreed upon time and date before the OU1 Area
is returned to use for public park purposes. Thereafter, Con Edison shall give the annual
information presentation at the time provided for below in Section 6 of this Agreement. Con
Edison shall record the first annual information presentation and each subsequent presentation at
which Con Edison presents new or revised information regarding the topics identified above and
shall provide the Parks Department with a copy of such recordings for use in training Parks
Department employees.

6. Annual Meetings

In addition to any communications, notifications, and/or meetings provided for in this
Agreement, the Parties shall meet at least once each year at a mutually agreed upon time and date
for the following purposes:

(a) To discuss any amendments that the Parties believe should be made to their
respective compliance procedures under Section 4 of this Agreement to improve
the effectiveness of those procedures;

(b  To discuss any amendments to the Applicable Institutional Controls that the City
and/or the Parks Department anticipate requesting the DEC to consider and
approve during the next 12-month period;

(© To discuss any amendments to the SMP that the Pariies believe Con Edison
should request the DEC to consider and approve to enhance the effectiveness of
that plan;

(d) To discuss any landscaping activities, grounds maintenance activities, facility
maintenance activities, construction work, or other ground infrusive activities that



the Parks Department anticipates performing or allowing Permit Holders to
perform within the OU1 Area during the 12-month period following the meeting;

(e) To discuss the periodic groundwater monitoring activities that Con Edison plans
to perform in the OUl Area during the 12-month period following the meeting
and to develop for those activities an implementation schedule that is muiuaily
acceptable to the Parks Department and Con Edison and consistent with Con
Edison’s obligation under SMP to perform groundwater monitoring at the
frequency specified in that plan; '

) To discuss the inspection(s) of the OU1 Area that Con Edison plans to conduct
during the 12-month period following the meeting for the purpose of preparing
the annual certification that must be filed with the DEC for the OUT Area under
the SMP and to develop a mutually acceptable implementation schedule for such
inspection or inspections.

(g) To schedule the annual information presentation provided for above in Section 5
of this Agreement.

The first such annual meeting shall be held before the QU1 Area is returned to use for
public park purposes and, in addition to the matters specified above, shall include the
development of a mutually acceptable implementation schedule for any work that Con Edison
ntends to undertake within the OUL Area during the 12-month period following the meeting to
repair and/or replace and develop any required groundwater monitoring wells that were damaged
or destroyed during the Parks Department’s planned reconsiruction activities to return for the
OU1 Area to use for public park purposes after the DEC determines that remedial measures
specified m the RAWP have been properly completed.

7. Compliance with Applicable Institutional Controls

7.1  The City and the Parks Department covenant and agree that, at all times during
which the OUI Area is owned by the City and/or is under the care, custody and control of the
Parks Department, they will comply with the terms and conditions of the Applicable Institutional
Controls and any amendments or modifications that the DEC may lawfully make to the
Applicable Institutional Controls, and that they will not authorize, request, suffer or allow any
City agency or department to violate the terms and conditions of the Applicable Institutional
Controls and any amendments or modifications that the DEC may lawfully make to the
Applicable Institutional Conirols, nor authorize, request, suffer or knowingly allow: (i) any
contractor retained by the City, the Parks Department, or any agency or department of the City;
(i1) any Permit Holder; and/or (iii) any contractor retained by a Permit Holder to violate the terms
and conditions of the Applicable Institutional Controls and any amendments or modifications
that the DEC may lawfully make to the Applicable Institutional Controls.

7.2 The City and the Parks Department covenant and agree that, at all times during
which the OU1 Area is owned by the City and/or is under the care, custody and control of the
Parks Department, the OU1 Area will be not be used for any purpose other than as a public park
without the express written approval and consent of the DEC.



7.3  Except with respect to the reconstruction of the OU1 Area for use for public park
purposes in accordance with the Parks Department plans filed with the DEC (which
reconstruction activities shall not proceed until DEC determines that the remedial measures
specified in the RAWP have been properly completed), the City and the Parks Department
covenant and agree that, at all times during which the QU1 Area is owned by the City and/or is
under the care, custody and control of the Parks Department, they will not affect any change in
use, as defined herein, of the OU1 Area, and that they will not authorize, request, suffer or allow
any City agency or department to affect any such change mn use of the OU1 Area without the
express written approval of the DEC, nor anthorize, request, suffer or knowingly allow: (i) any
contractor retained by the City, the Parks Department, or any agency or department of the City;
(ii) any Permit Holder; or (iii) any contractor retained by a Permit Holder to affect any such
change in use of the OU1 Area without the express written approval and consent of the DEC.

7.4  Except with respect to construction work or other activities that are conducted in
accordance with the terms and conditions of this Agreement and the requirements of the SMP,
including the DEC-approved Soil Plan contained in the SMP, the City and the Parks Department
covenant and agree that, at all times during which the OU1 Area is owned by the City and/or is
under the care, custody and control of the Parks Department, they will not intentionally disturb
or impair the effectiveness of the Isolation Cap in the QU1 Area, and that they will not authorize,
request, suffer or allow any City agency or department to intentionally disturb or impair the
effectiveness of the Isolation Cap in the OU1 Area, nor authorize, request, suffer, or knowingly
allow: (i) any contractor retained by the City, the Parks Department, or any agency or department
of the City; (ii) any Permit Holder; or (iii) any contractor retained by a Permit Holder to
intentionally disturb or impair the effectiveness of the Isolation Cap in the QU1 Area.

7.5 The City and the Parks Department covenant and agree that, at all times during
which the OU1 Area is owned by the City and/or is under the care, custody and control of the
Parks Department, they will not use the groundwater in the OU1 Area for any purpose without
the express written approval and consent of the DEC, and that they will not anthorize, request, -
suffer or allow any City agency or department to use the groundwater in the QU1 Area for any
purpose without the express written approval and consent of the DEC; nor authorize, request,
suffer, or knowingly allow: (i) any contractor retained by the City, the Parks Department, or any
agency or depariment of the City; (ii) any Permit Holder; or (iii} any contractor retained by a
Permit Holder to use the groundwater in the OUl Area for any purpose without the express
written approval and consent of the DEC.

7.6 The City covenants and agrees that before it conveys any real property interest in
the OU1 Area: (1) it will provide the DEC with af least 90 days advance wriitten notice of the
proposed conveyance; (ii) it will grant to the State of New York in an instrument acceptable to
the DEC an environmental easement affecting the OUl Area in accordance with the
requirements of Article 71, title 36 of the New York Environmental Conservation Law; (iii) it
will duly execute and cause such environmental easement to be recorded by the Office of the
New York City Register; and (iv) it will include in the instrument conveying the proposed real
property interest in the OUl Area notice of the environmental easement and will make the
conveyance subject to the environmental easement.

7.7 The City and the Parks Department covenant and agree that, at all times during
which the OU1 Area is owned by the City and/or is under the care, custody and control of the
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Parks Department, they will comply with any additional Applicable Institutional Controls that
the DEC lawfully determines are necessary for the OU1 Area to protect human health and the
environment. Con Edison covenants and agrees that it will reimburse the City and the Parks
Department, as provided below in Section 19 of this Agreement, for the necessary and
reasonable costs that the City and the Parks Department incur in complying with the
requirernents of any such additional Applicable Institutional Controls, unless the DEC revises the
Applicable Institutional Controls for one or more of the following reasons: (i) the City and/or the
Parks Department have failed to comply with the Applicable Institutional Controls or have
authorized or knowingly allowed amy person or entity to violate the requirements of the
Applicable Institutional Controls; (if) the OUl Area is changed from use for public park
purposes to another use; or (iii) the additional Applicable Institutional Controls are deemed
necessary by the DEC to address contamination of the QU1 Area that occurs after the effective
date of this Agreement and that is caused by petroleum or one or more hazardous substances that
were not spilled, leaked, disposed of, or otherwise released by Con Edison or the Con Edison
Parties.

8. Revisions to Institutional Controls

Notwithstanding anything to the contrary in Section 7 of this Agreement, the City and the
Parks Department reserve the might to request the DEC to amend, modify, or vacate the
Applicable Institutional Controls, to challenge and seek judicial review of DEC’s
determination(s) with respect to any such request(s), and to challenge and seek judicial review of
any amendments or modifications that the DEC may make to the Applicable Institutional
Controls on its own motion. Con Edison agrees that it will not request the DEC to amend,
modify or vacate the Applicable Institutional Controls without the express written consent of the
City and the Parks Department. Con Edison further agrees that, if the DEC revises the
Applicable Institntional Controls to impose additional requirements on the City and/or the Parks
Department, Con Edison will reimburse the City and the Parks Department, as provided below in
Section 19 of this Agreement, for the necessary and reasonable costs that the City and the Parks
Department incur in complying with such additional requirements, unless the DEC revises the
Applicable Institutional Controls for one or more of the following reasons: (i) the City and/or the
Parks Department have failed to comply with the Applicable Institutional Conirols or have
authorized or knowingly allowed any person or entity to violate the requirements of the
Applicable Institutional Controls; (ii} the OUl Area is changed from use for public park
purposes to another use; or (i) the additional Applicable Institutional Controls are deemed
necessary by the DEC to address contamination of the QU1 Area that occurs after the effective
date of this Agreement and that is caused by peiroleum or one or more hazardous substances that
were not spilled, leaked, disposed of, or otherwise released by Con Edison or the Con Edison
Parties.

9. Revisions to Sl\/jl’

9.1°  Con Edison shall confer with the City and the Parks Department before requesting
the DEC to approve any amendments or modifications to the SMP and shall obtain the City’s and
the Park Department’s written consent before requesting the DEC to approve any amendments or
modifications to the SMP that alter Con Edison’s obligation under this Agreement to implement
the DEC-approved Soil Plan contained in the SMP.



9.2 Con Edison shall promptly notify the City and the Parks Department of any
amendments or modifications that the DEC may direct Con Edison to make to the SMP and shall
inform the City and the Parks Department whether Con Edison intends to exercise its right under
the VCA to seek dispute resolution for any such DEC-required SMP amendment or modification.
If Con Edison requests dispute resolution for a DEC-required SMP amendment or modification,
Con Edison shall promptly notify the City and the Parks Department of the outcome of that
administrative appeals process and shall inform the City and the Parks Department whether Con
Edison intends to exercise its right under the VCA to seek judicial review of DEC’s
determination requiring that the SMP be amended or modified. Notwithstanding any efforts by
Con Edison to seek admimistrative reconsideration or judicial review of the DEC-required SMP
amendment or modification, the City and the Parks Department reserve whatever rights they may
have under New York law to challenge and seek judicial review of DEC’s determination
requiring that the SMP be amended or modified. Con Edison agrees that it will reimburse the
City and the Parks Department, as provided below in Section 19 of this Agreement, for the
necessary and reasonable costs that the City and the Parks Department incur in complying with
the additional requirements of revisions that the DEC directs Con Edison to make to the SMP,
unless the DEC imposes those requirements for one or more of the following reasons: (i) the City
and/or the Parks Department have failed to comply with the SMP or have anthorized or
knowingly allowed. any person or entity to violate the requirements of the SMP; (i) the
additional requirements are necessary to address any change in use made in the OU1 Area; or
(1i1) the additional requirements are deemed necessary by the DEC to address contamination of
the OUl Area that occurs after the effsctive date of this Agreement and that is caised by
petroleum or one or more hazardous substances that were not spilled, leaked, disposed of, or
otherwise released by Con Edison or the Con Edison Parties.

8.3  Inthe event that the DEC approves any amendments or modifications to the SMP,
or directs Con Edison to amend or modify the SMP and DEC’s determination requiring that the
SMP be amended or modified is not vacated by the DEC and/or by a court of competent
jurisdiction, the DEC-approved SMP, as so amended or modified, shall constitute and comprise
Exhibit “D” to this Apreement, and Con Edison shall promptly deliver to the City and the Parks
Department a true and complete copy of the amended or modified SMP.

10.  License to Enter/Risk of Loss

Subject to Con Edison’s compliance with the terms of this Agreement, and subject further
to Con Edison’s compliance with any required Parks Department permits for any construction
work of any kind or any work incidental thereto, including the storage of matenals, disturbance
of soils, and/or any work which would impact any trees in the Park, the City and the Parks
Department hereby grant to Con Edison a limited and revocable license (the “License™),
revocable at will upon 25 days prior notice to Con Edison, to enter the Park for the purpose of
complying with the requirements of the SMP, including carrying out the following activities
specified in the SMP: (i) periodic groundwater monitoring in the OU1 Area; (ii) repair and/or
replacement and development of any required groundwater monitoring wells damaged during the
Parks Department’s planned reconstruction activities to return the QUT Area to use for public
park purposes after the DEC determines that remedial measures specified in the RAWP have
been properly completed; (iii) repair and/or replacement and development of any required
groundwater monitoring wells that are destroyed or damaged after the QU1 Area is returned to
use for public park purposes; (iv) periodic inspection of the QU1 Area for the purpose of
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preparing amnual certifications to the DEC regarding the continued effectiveness of the
completed remedial measures for the OUl Area; and (v) implementation of the DEC-approved
Soil Plan contained in the SMP, as specified in this Agreement (hereinafter these activities are
referred to collectively as “Authorized Activities” and individually as “Authorized Activity™).
Con Edison acknowledges and agrees that: (a) the License does not constitute the granting of an
easement or any other interest in the Park or the OUl Area; (b) the City and the Parks
Department have made no representations or warranties of any kind regarding the physical
condition of the Park and the OU1 Area or the presence or absence of any conditions that might
pose a danger to any employees, contractors, subcontractors, or representatives of Con Edison
entering thereon; and (c) Con Edison has knowingly and intentionally assumed for itself and for
its contractors, subcontractors, employees, and representatives (collectively the “Con Edison
Parties™), all risk of loss or injury that might occur during the performance of any of its activities
in the Park, whether they are Authorized Activities or otherwise, as a result of any such
conditions or otherwise.

11. Citv/Parks Department Oversight

The City and the Parks Department and their respective employees, contractors, and
consultants have the right, without the imposition of any obligations or responsibilities as a result
thereof, to accompany and observe the Con Edison Parties’ performance of the Authorized
Activities. The City and the Parks Department agree that their employees, contractors, and
consultants will comply with all applicable laws, ordinances, rules, regulations, the lawful
directives or instructions given by any duly authorized DEC and/or DOH representative who
may be monitoring the Con Edison Parties’ performance of the Authorized Activities, and the
requirements of the health and safety plan contained in the DEC-approved Site Plan while
present within any section of the OUl Area in which the Con Edison Parties are performing
Authorized Activities.

12. Contractors/Liens

The Authorized Activities shall be performed in a good, orderly, safe and worker-like
manner by Con Edison personnel and contractors reasonably acceptable to the City and the Parks
Department. Con Edison shall keep the Park and the QU1 Area free of judgments and liens by
the individuals and entities that it retains to perform the Authorized Activities and shall promptly
bond such liens or cause themn to be discharged.

13. Permits/Health and Safety/Manifesis

13.1 Except as otherwise provided below in Section 13.3 of this Agreement, Con
Edison is responsible for obtaining all necessary governmental and utility permits and approvals
required for the Con Edison Parties’ performance of the Authorized Activiiies, and Con Edison
shall provide copies thereof to the Parks Department before the Con Edison Parties commence
the Authorized Activities for which such permits and approvals are required.

13.2  The Parks Department shall promptly review all applications submitted by or on
behalf of Con Edison for any Parks Department permits required for the Con Edison Parties’
performance of the Authorized Activities and shall not unreasonably delay the issuance of those
permits. The Parks Department agrees that it will not include in such permits any arbitrary
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requirements or any provisions that unreasonably alter the duties or rights of the parties under
this Agreement.

13.3  The City and the Parks Department are responsible for notifying and obtaining
from the DEC the approvals and consents required under the Applicable Instifutional Controls
for any construction work or other activities that constitute a change in use of the OU1 Area and
that necessitate the implementation of the DEC-approved Soil Plan contained in the SMP.

13.4 Con Edison agrees that: (i) the Authorized Activities will be performed by the
Con Edison Parties in full compliance with the requirements of the SMP and all applicable
environmental, health and safety laws, standards, and regulations; (i1) all persons and entities
used by Con Edison to perform the Authorized Activities will be appropriately trained, licensed
and insured; (iii) during the Con Edison Parties’ performance of the periodic groundwater
monitoring activities specified in the SMP, the repair/replacement and development activities for
any required groundwater monitoring wells in the QU1 Area, and/or the excavation of any soil
beneath the Demarcation Waming Barrier pursuant to the DEC-approved Soil Plan, the Con
Edison Parties shall be responsible for the security and safety of the work areas in which they are
performing those Authorized Activities; (iv) Con Edison shall be responsible for the appropriate
handling, storage and disposal of all waste materials generated by the Con Edison Parties’®
performance of the Authorized Activities and shall comply with all laws, ordinances, rules and
regulations applicable thereto; and (v) to the extent permitted by law, Con Edison shall be listed
as the “generator” of all such waste materials on any manifests and/or shipping papers required
for the transportation of those materials.

14. Notice/Commencement of Authorized Activities

14.1 Con Edison shall give the Parks Department at least ten (10) business days
advance written notice before commencing any periodic inspections of the QU1 Area for the
purpose of preparing the DEC annual certifications required by the SMP and shall carry out and
complete required periodic inspections in accordance with the implementation schedules
provided for above in Section 6 of this Agreement.

14.2  Con Edison shall give the Parks Department at least ten (10) business days
advance written notice and obtain any Parks Department permit that may be required under
applicable Parks Department’s Rules and Regulations before commencing the following
Authorized Activities: (i} repair/replacement and development work for any required
groundwater monitoring wells in the OU1 Area that are damaged or destroyed either during the
Parks Department’s planned reconstruction activities to return the OU1 Area to use for public
park purposes or after the OU1 Area is returned to use for public park purposes; and (ii) periodic
groundwater monitoring. Con Edison shall conduct the foregoing specified Authorized
Activities in accordance with an implementation schedule that is mutually acceptable to the
Parks Department and Con Edison and consistent with Con Edison’s obligation under the SMP
to conduct periodic groundwater monitoring at the frequency specified in that plan.

143  Except for unplanned emergency activities that disturb the Isolation Cap and
necessitate Con Edison’s implementation of the DEC-approved Soil Plan contained in the SMP,
Con Edison shall give the Parks Department at least ten (10) business days advance written
notice and obtain any Parks Department permit required under applicable Parks Department’s
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Rules and Regulations before commencing the implementation of the DEC-approved Soil Plan
and shall carry out and complete the soil management plan activities specified below in Section
17 of this Agreement in accordance with the implementation schedule provided for in Section
17.1 hereof. For unplanned emergency achivities that disturb the Isolation Cap and necessitate
Con Edison’s implementation of the DEC-approved Soil Plan contained in the SMP, Con Edison
shall give the Parks Department such advance written notice as is reasonable under the
circumstances and obtain any Parks Department permit required under applicable Parks
Department’s Rules and Regulations before commencing the implementation of the DEC-
approved Soil Plan and shall carry out and complete the soil management plan activities
specified below in Section 17 of this Agreement in accordance with the implementation schedule
provided for in Section 17.2 hereof .

15. Stasine of Equipment and Materials

15.1 Except as otherwise provided below in Sections 15.2 and 15.3 of this Agreement,
the Con Edison Parties shall not: (i) stage any equipment or materials required for the
performance of the Authorized Activities in-any area of the Park other than in those specific
locations (“Work Locations™) within the OUl Area in which the Con Edison Parties are
performing the Authorized Activities; (ii) leave their equipment or materials unattended or
unsecured in the QU1 Area while the Park is open for use by the public; (iii) leave any Work
Locations unsupervised while Authorized Activities are being performed in them, or (iv) park-
any vehicles, other than those necessary for the performance of the Authorized Activities, in any
area of the Park without prior notice and the express written approval of the Parks Depari:men‘r in
the form of a Parks Department standard construction permlt or otherwise.

©15.2 Durnng their performance of repair/replacement and development activities for
any damaged or destroyed required groundwater monitoring wells in the QU1 Area, the Con
Edison Parties are authorized to store within the Work Location(s) in which the groundwater
monitoring well repair/replacement and development activities are being performed or within
such other area(s) of the Park, as may be designated by the Parks Department in writing in the
form of a Parks Department standard construction permit or otherwise: (i) the drill rig, other
equipment, and materials required for the performance of groundwater monitoring well
repair/replacement and development activities; (i1) sealed drums containing soil cuttings from the
installation of the replacement groundwater monitoring well(s); and (iii) sealed drums containing
purge water from the development of the repaired or replacement groundwater monitoring .
well(s). The Con Edison Parties shall provide adequate security for all such equipment,
materials, and drums of waste soil cuttings and purge water. When the Con Edison Parties are
not present within the Work Location(s) the security measures shall incinde either the posting of
a watch man or the erection of a six-foot high temporary construction fence around the Work
Location(s) in which such equipment and materials are stored during the time the groundwater
monitoring well repair/replacement and development activities are performed. The Con Edison
Parties shall promptly remove any such stored equipment, materials and drums of soil cuttings
and purge water from the Work Location(s) when the repair/replacement and development
activities for the required groundwater monitoring wells are completed.

153.3 For construction work or other activities that necessitate the excavation of soil

beneath the Demarcation Warning Barrier, the City or the Parks Department, the City or the
Parks Department contractor, or the Parks Department Permit Holder performing such work or
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activities (the individual or entity conducting such work or activities is hereinafter referred to as
the “Disturbance Activity Entity””) shall establish an appropriately-sized work area meeting the
security requirements specified above in Section 15.2 of this Agreement around the location
within the OU1 Area in which such work or activities will be performed. During the Con Edison
Parties’ implementation of the DEC-approved Soil Plan for any such work or activities, the Con
Edison Parties are authorized to store within the Disturbance Activity Entity’s work area: (i) the
equipment (including earth moving equipment) and materials required for the implementation of
the DEC-approved Soil Plan; (ii) the certified clean fll excavated from above the visible
demarcation barrier of the Isolation Cap; and (11) the soil excavated from beneath the Isolation
Cap. The excavated certified clean fill will be stockpiled on tarps, plastic sheeting, or other
suitable lay-down materials or stored within roll-off containers. The soil excavated from beneath
the Demarcation Warning Barrier will be staged on tarps, plastic sheeting, or other suitable lay-
down materials and transferred to and stored within roll-off containers covered with tarps,
drums, and/or other suitable containers. The Con Edison Parties shall promptly remove from the
work area(s) and the Park any stored equipment, materials, and certified clean fill that are not
used for the restoration of the Isolation Cap and any excavated soil from beneath the
Demarcation Warning Barrier that is not used to or that cannot be used to backfill the excavation
below .the level of the Demarcation Warning Barrier when the construction work or other
activities necessitating the excavation have been completed. If the Parks Depariment’s
establishment of a work area as described in this Section 15.3 causes the Parks Department to
incur expenses that it would not have otherwise incurred but for the need for the work to comply
‘with the DEC-approved Soil Plan contained in the: SMP, Con Edison shall reimburse the Parks
‘Department for such costs as determined under and provided in Section 19.2 of this Agreement.

15.4 Notwithstanding the foregoing, any equipment or materials brought onto the OU1
Area and/or Park or stored within the QU1 Area or the Park by the Con Edison Parties shall be at
therr sole nisk, and the City and the Parks Department shall under no cireumstances have any
liability for any loss of or damage to any such stored equipment, or materials or for any losses,
injuries or damages arising out of the storage of any such equipment, materials, or soil cuitings,
groundwater monitoring purge water, certified clean fill material from the Isolation Cap, or soil
excavated from beneath the Demarcation Warning Barrier.

16. OUIl Area Reconstruction

16.1 The Parks Department agrees that it will: (i) provide Con Edison and the DEC
with at least sixty (60) days prior written notice of the commencement of the planned activities to
reconstruct the OUL Area for use as a public park; and (ii) require the contractors conducting
such activities to obtain from the supplier(s) of the top soil that that is placed over the Isolation
Cap written certifications documenting that such top soil does not contain volatile organic
compounds (“VOCs™), semi-volatile organic compounds (“SVOCs™), or metals in concentrations
that exceed the VOC, SVOC, PCB, and metals concentration limits specified in the RAWP for
the Clean Fill Cover of the Isolation Cap. Con Edison and/or its environmental consultant will
observe the performance of the planned reconstruction activities for the following purposes:

(a) To ensure that the performance of the planned reconstruction activities does not

impair the remedial measures that were completed for the OU1 Area pursuant to
RAWP or damage or jeopardize the integrity of the Isolation Cap;
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(b) To ensure that adequate safeguards are employed during the performance of the
planned reconstruction activities to prevent the groundwater monitoring wells n
the OU1 Area from being damaged or buried; and

(¢)  To ensure that the supplier(s) of the top soil that is placed over the Isolation Cap
have provided the certifications required in this section and, in Con Edison’s
discretion, to collect samples of the such top soil for confirmatory VOC, SVOC,
and metal analyses by DOH-accredited environmental testing laboratories.

16.2 Con Edison will promptly teport to the Parks Department and to the DEC any
observed reconstruction activities that Con Edison believes may impair the remedial measures
that were completed for the OU1 Area pursuant to the RAWP, damage or jeopardize the integrity
of the Isolation Cap, or damage the groundwater monitoring wells in the OUL Area. After
receipt of such notice from Con Edison, the Parks Department shall promptly instruct the
individuals or entities conducting the reconstruction activities to carry out the reconstruction
activities: (i) in a manner that is designed to eliminate such adverse impacts and to prevent their
re-occurrence; or (ii) if the DEC issues any directions or instructions with respect to performarnce
of the reconstruction activities, in the manner specified by the DEC.

16.3 The Parks Department shall promptly provide Con Edison with a complete set of

“as built” drawings (including finished elevation data) for the OU1 Area after the reconstruction

activities have been completed. Con Edison shall promptly provide the Parks Depariment with a

_copy of the results of any laboratory analyses that the Con Edison Parties performed for any top

soil that is placed over the Clean Fill Cover of the Isolation Cap, as part of the reconstruction
activities for the OU1 Area. :

| 17. Implementation of the DEC-approved Soil Plan

17.1 Except as otherwise provided below in Section 17.2 of this Agreement, the Parks
Department shall notify Con Edison in writing as early as practicable of any construction work
or other activities (regardless of whether the construction work or other activities will be
performed by City personnel, Parks Department personnel, City or Parks Department
contractors, or Permit Holders) that will disturb the Isolation Cap (such work and/or other
activities are collectively referred to hereinafier as “Disturbance Activities”) and shall notify the
DEC in writing as early as practicable of any Disturbance Activities that entail or that are
expected to entail the excavation of soil from beneath the Demarcation Warning Barrier. The
Parks Department’s notice to Con Edison (and to the DEC, if required) shall include the
following information to the extent that such information is known at the time that the notice is
given: (i) the nature of the Disturbance Activities; (ii) the specific section of the OUl Area in
which the Disturbance Activities will be performed; (iii) the depth and the approximate square
footage of excavation required to support the Disturbance Activities; (iv) the proposed schedule
for carrying out and completing the Disturbance Activities; (v) the names, addresses, and
telephone numbers of the individuals or entities that will perform the Disturbance Activities; and
(vi) the name, address and telephone number of the Parks Department’s representative or project
manager for the Disturbance Activities. Not later than ten (10) business days after its receipt of
the Parks Department’s notice, Con Edison shall contact the Park Department representative (and
Permit Holder representative, if Disturbance Activities will be conducted by a Permit Holder)
specified in the Parks Department’s notice to discuss any additional information that Con Edison
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may require for the Disturbance Activities and to develop a mutual aceeptable schedule for Con
Edison’s implementation of the DEC-approved Soil Plan, as provided below in Section 17.3 or
Section 17.4 of this Agreement.

17.2  The Parks Department shall provide Con Edison with advance written notice that
is reasonable under the circumstance for any unplanned Disturbance Activities that must be
conducted on an expedited basis fo abate an imminent risk of harm to public health, pubic safety
or the environment or to prevent or minimize the impairment of any remedial measures that were
completed for the OUl Area pursuant to the RAWP and shall provide the DEC with such
advance written notice as is reasonable under the circumstances for any such unplanned
emergency Disturbance Activities that entail or are expected to entail the excavation of soil from
beneath the Demarcation Warning Barrier. The Parks Department’s written notice to Con
Edison (and to the DEC, if required) shall explain the reasons why the Disturbance Activities
must be performed without delay and shall include all of the information specified above in
Section 17.1 of this Agreement. Con Edison shall contact the Park Department representative
{(and Permit Holder represeniative if the unplanned emergency Disturbance Activities will be
conducted by a Permit Holder) specified in the Parks Department’s notice, as expeditiously as is
practicable under the circumstances, to discuss any additional information that Con Edison may
require for the unplanned emergency Disturbance Activities and to develop a mutual acceptabie
schedule for the Con Edison’s implementation of the DEC-approved Soil Plan, as provided
"below in Section17.3 or Section 17.4 of this Agreement.

; 17.3  For Disturbance Activities that do not entail the excavation of soil from beneath
".the Demarcation Warning Barrier, Con Edison will implement the DEC-approved Soil Plan
.contained in the SMP by observing (or retaining a contractor to observe) the Disturbance
© Activity Entity’s performance of the Disturbance Activity for the following purposes:

(a) To ensure that the Disturbance Activity Entity excavates any certified clean fill
that must be removed from the Clean Fili Cover using methods that are designed
to protect the Demarcation Warning Barrier of the Isolation Cap from being
breached or damaged;

(b) To ensure that the certified clean fill removed from the Clean Fill Cover of the
Isolation Cap is segregated from any other materials that may be excavated by the
Disturbance Activity Entity and that the Disturbance Activity Entity properly
stages and stores the excavated certified clean fill and adequately safeguards it
from potential sources of contamination;

(©) To ensure that, after the Disturbance Activity Entity has completed its
Disturbance Activity, the Disturbance Activity Entity back fills the excavation
that was made in the Clean Fill Cover using the certified clean fill that was
removed from the Clean Fill Cover (or soil from a certified clean source that
meets the criteria specified in the DEC-approved Soil Plan contained in the SMP,
if additional soil is required to restore the Clean Fill Cover), properly compacts
the back filled certified clean fill, and restores the Clean Fill Cover of the
Isolation Cap to the minimum depth specified in the RAWP and the SMP;
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(d)

(e)

To ensure that the Isolation Cap is not damaged by the Disturbance Activity
Entity’s repair and restoration of the work area in which its Disturbance Activity
was performed, including the repair, replacement, or restoration of any vegetative
cover or paving materials that were removed as part of the Disturbance Activities
or that were tmpaired by the Disturbance Activity Entity’s performance of the
Disturbance Activity; and

To create a written record of the performance of the Disturbance Activity, the
proper implementation of the DEC-approved Soil Plan contained in the SMP for
the Disturbance Activity, and the restoration of the portion of the Isolation Cap
affected by the Disturbance Activity.

17.4 For Disturbance Activities that entail the excavation of soil from beneath the
Demarcation Warning Barrier, Con Edison will implement the DEC-approved Soil Plan
contained in the SMP as follows:

(2)

(c)

(d)

Con Edison and/or its contractors will provide the Disturbance Activity Entity
with information pertaining to the size and configuration of the secure work area
that the Disturbance Activity Entity must establish and set up, as provided above
in Section 15.3 of this Agreement, to support the implementation of the DEC-
approved Soil Plan contained in the SMP for the Disturbance Activity;

Before commencing the implementation of the DEC-approved Soil Plan, Con
Edison will give the Parks Department the advance written notice provided for
above in Section 14.3 of this Agreement and confirm that the Parks Department:
(i) has given the DEC the advance written notice required by the DEC-approved
Soil Plan and Section 17.1 or Section 17.2 of this Agreement; (ii) has obtained the
DEC’s written approval and consent for any Disturbance activities that constitute -
a change in the use of the OU1 Area, as provided for above in Section 13.3 of this
Agreement; '

Con Edison and/or its contractors will inspect the secure work area that has been
established and set up by the Disturbance Activity Entity to ensure that the work
area is appropriately sized and configured to support the implementation of the
DEC-approved Soil Plan contained in the SMP for the Disturbance Activity, and
after the Disturbance Activity Entity has made any modifications to the secure
work area that are necessary to accommodate the proper implementation of the
DEC-approved Soil Plan for the Disturbance Activity, Con Edison and/or its
contractors will mobilize and stage within the secure work area the equipment and
materials needed for the implementation of the DEC-approved Soil Plan for the
Disturbance Activity;

Con Edison and/or its contractors will conduct the pre-excavation soil
characterization sampling specified in the DEC-approved Soil Plan and will
promptly provide a copy of the sample results to the Disturbance Activity Entity
and to the Parks Department;
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(e)

(B

(g)

(h)

e

0

()

The Disturbance Activity Entity will excavate or remove and either dispose of or
store in an area of the Park specified by the Parks Department any top soil, grass,
plants, paving materials, or structures situated on top of the section of the
Isolation Cap in which the Disturbance Activities will be performed by the
Disturbance Activity Entity;

Con Edison and/or its contractors will excavate through and beneath the section of
the Isolation Cap in which the Disturbance Activities will be performed and will
advance the excavation to the depth specified by the Disturbance Activity Entity;

Con Edison and/or its contractors will promptly notify the Disturbance Activity
Entity when the excavation has been advanced to the depth specified by the
Disturbance Activity Entity, and the Disturbance Activity Entity will then proceed
with the performance of the Disturbance Activities and carry them out in
compliance with all applicable federal, state, and local laws, rules, and
regulations, including without limitation, the OSHA HAZWOPER Standard set
out in 29 CFR Sections 1910.120 and 1926.65;

After the Disturbance Activity Entity has completed the Distwbance Activities
within the excavation, Con Edison and/or its contractor will back fll the
excavation beneath the level of the Demarcation Warning Barrier in the manner
specified in the SMP and the DEC-approved Soil Plan contained in the SMP,
repair and patch the section of the Demarcation Warning Barrier that was
breached, and back fill, compact and restore the Clean Fill Cover of the disturbed
section of the Isolation Cap in the manner specified in the SMP and DEC-
approved Soil Plan contained in the SMP,

Con Edison and/or its contractors will arrange for the proper disposal of any soil
that was excavated by them from beneath the Demarcation Waming Barrier and
that is not used or that cannot be used as back fill under the DEC-approved Soil
Plan contained in the SMP;

The Disturbance Activity Entity shall be responsible for: (i) the disposal and/or
other required disposition of any top soil, grass, plants, paving materials, or
structures that were excavated or removed by Disturbance Activity Entfity; and (i1)
the restoration of the work area, including the repair, replacement, or restoration
of the top soil, grass, plants, paving materials, and/or structures that were
excavated or removed by the Disturbance Activity Entity.

Con Edison and/or its contractors will create a written record written record of the
performance of the Disturbance Activity, the proper implementation of the DEC-
approved Soil Plan contained in the SMP for the Disturbance Activity, and the
restoration of the portion of the Isolation Cap affected by the Disturbance
Activity.
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18.  Repair/Restoration

18.1  Except as otherwise provided above in Sections 17.3 and 17.4 of this Agreement,
upon the completion of any Authorized Activity performed by the Con Edison Parties pursuant
to this Agreement, Con Edison shall at its cost and expense: (i) promptly restore to their pre-
existing condition all portions of the OUl Area (and/or the Park) that were disturbed or
adversely affected by the Con Edison Parties’ performance of the Authorized Activity; (1i)
promptly remove from the OU1 Area and the Park all equipment, materials, refuse and wastes
that were used or generated by the Con Edison Parties during their performance of the
Authorized Activity; (iii) promptly repair all sidewalks, pavement, and improvements that were
damaged or impaired by the Con Edison Parties’ performance of the Authorized Activity; and
(iv) leave the section of the OUl Area in which the Con Edison Parties performed the
Authorized Activity in a safe condition. All such required repair and restoration activities shall
be done to the reasonable satisfaction of the Parks Department.

18.2 Not later than sixty (60) days after its receipt of written authorization from the
DEC to do so, Con Edison will close and decommission in accordance with DEC guidance and -
any applicable New York City ordinances and regulations the groundwater monitoring wells that
were installed within the OU1 Area by Con Edisen and its contractors.

19. Reimbursement of Certain Parks Department Costs

_ 19.1 Con Edison shall reimburse the Parks Department for all necessary- and
- reasonable costs incurred by the Parks Department in procuring, installing and maintaining the
warning signs specified in Section 4 of this Agreement and in complying with: (1) the
requirements of any additional Applicable Institutional Controls that the DEC may impose for
the:QU1 Area after the effective date of this Agreement for reasons other than those specified n
Sections 7.7 and 8(i)-(iii) of this Agreement;.and (ii) the requirements of any revisions that DEC
may direct Con Edison to make to the SMP after the effective date of this Agreement for reasons
other than those specified in Section 9.2 of this Agreement. Con Edison shall reimburse the
Parks Department for any such costs as provided below in Section 19.3 of this Agreement.

19.2 Con Edison shall reimburse the Parks Department for all necessary and
reasonable additional costs that the Parks Department incurs in complying with the requirements
imposed on the Parks Department by this Agreement; provided however, that the Parks
Department shall not be entitled to the reimbursement of its administrative costs for reviewing
and issuing to the Con Edison Parties construction permits for which application and/or other
permit fees have been charged by the Parks Department and paid by the Con Edison Parties. In
calcnlating the amount of any necessary and reasonable reimbursable additional costs, the Parks
Department shall deduct from the expenses incwmred by it in conmection with Disturbance
Activities conducted pursuant to Section 17.3 or Section 17.4 of this Agreement: (i) the costs and
expenses that the Parks Department would have incurred establishing an adequate and safe work
location meeting the requirements of all applicable federal, New York State, and New York City
laws and regulations for its excavation activity in the absence of the requirements imposed on the
Parks Department by this Agreement or by the SMP or Soil Plan contained in the SMP; (ii} the
costs and expenses that the Parks Department would have incurred designing and implementing
the required sheeting/shoring system for its excavation activity, digging the excavation,
managing and stockpiling the clean fill materials removed from the excavation, back filling the
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excavation, and compacting the back filled clean fill materials had those activities not been
performed by Con Edison, provided that in either (i) or (i) as described above, the Parks
Department would have performed any of those activities regardless of the requirements of this
Agreement or the SMP or the DEC-approved Soil Plan contained in the SMP. The estimated
costs and expenses that Parks Department would have incurred for the foregoing activities
conducted by Con Edison shall be determined using applicable unit cost data for construction
work at uncontaminated soil sites presented in the most recent version of the Means Building
Construction Cost Data Book published by the R.S. Means Company or such other methods as
may be mutually acceptable to the Parks Department and Con Edison.

19.3 Con Edison shall reimburse the Parks Department for the costs and expenses
specified above in Sections 19.1 and 19.2 within 45 days after its receipt of the Parks
Department’s written demand for reimbursement of those costs and expenses. Demands for
reimbursement of any such costs and expenses shall be accompanied by: (i) an explanation of the
nature of the costs being demanded; (ii) detailed invoices and accountings for the costs and
expenses for which reimbursement is demanded, including the Parks Department’s calculation of
the amount subject to reimbursement by Con Edison for any costs being sought pursuant to
Section 19.2; and (iii) vouchers or other documentation evidencing that the costs and expenses
for which reimbursement is demanded have been paid by the Parks Department. In the event
that Con Edison dispuies any such costs and expenses, Con Edison shall: (i) pay the undisputed
portion of such costs and expenses within 45 days of receiving the Parks Department’s demand;
(ii) send writien notice of the dispute to the Parks Department’s First Deputy Commissioner,
with a copy to the Parks Department’s General Counsel, within thirty (30) days-after receiving
the Parks Department’s City’s demand and thereafter negotiate in good faith with the Parks
Department’s First Deputy Commissioner, or his/her designee, for the purposes of resolving the
dispute; and (iii) pay the disputed portion of such costs and expenses in accordance with and 1o
the extent required under the resolution reached with the Parks Department’s First Deputy
Commissioner, or his/her designee.

20. Releases of Hazardous Substances/Petrolenm and Isolation Cap Damage

20.1 In the event that the Con Edison Parties damage the Isolation Cap or cause a
release of any hazardous substance or petroleum within the OUl Area or the Park while
performing the Authorized Activities or any other activity conducted by Con Edison pursuant to
this Agreement or the SMP or DEC-approved Soil Plan contained in the SMP , Con Edison shall:
(i) promptly notify the Parks Department and DEC; and (ii) implement such remedial response
measures as the DEC determines are necessary to protect human health and the environment
from the damage to the Isoclation Cap or the contamination caused by the release. Con Edison
shall repair the Isolation Cap in the manner specified in the SMP and Soil Plan contained therein
and shall carry out the required remedial response measures for the contamination caused to the
Isolation Cap pursuant to a DEC-approved work plan and shall commence and complete the
required remedial response measures in accordance with an implementation schedule that is
mutually acceptable to the Parties and to the DEC. Con Edison shall be also responsible for any
other monetary costs, fines, damages, penalties or the like, which are imposed by DEC or any
other governmental agency due to damage to the Isolation Cap or release of any hazardous
substance or petrolenm, which is caused by Con Edison.
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20.2 Nothing in this Agreement is intended to impose any obligation whatsoever upon
Con Edison to implement or to pay for the implementation of any remedial response measures
that may be required by the DEC or any other governmental agency for any release of any
hazardous substance or petroleumn that is not caused by Con Edison’s implementation of the
remedial measures specified in the RAWP, the SMP, the DEC-approved Soil Plan contained mn
the SMP, or any other activity conducted by Con Edison pursnant to this Agreement within the
QU1 Area or the Park, but that is instead caused by: (i) the City; (ii) the Parks Department; (iii)
City or Parks Department personnel or contractors; (iv) any department or administrative agency
of the City or any such department’s or agency’s personnel or coniractors; (v) Parks Department
Permit Holders or their personnel or contractors; or (vi) an individual or entity not a party to this
Agreement, regardless of whether any such individual or entity was acting with authorization
from the City or the Parks Departiment when the individual or entity caused the release. In the
event that Con Edison discovers contamination from such a release, Con Edison will promptly
notify the Parks Department and DEC. The City and/or the Parks Department shall ensure that
the required remedial response measures for the contamination caused by the release (including
any such measures required for any affected section of the Isolation Cap within the OU1 Area)
are performed in accordance with a DEC-approved work plan by the individual or entity
responsible for causing the release or the individual or entity deemed responsible under the New -
York Navigation Law and/or New York Environmental Conservation Law for performing the
required remedial response measures for the contamination caused by the release. The Parties do
not intend the provisions of this Section 20.2 to apply to (and under no circumstances are they to
be consirued as applying to) any past release(s) of hazardous substances or petroleum that were
present in the QU1 Area on or before the effective date of this Agreement.

20.3 Nothing in this Agreement is intended to impose any obligation whatsoever upon
Con Edison to implement or to pay for the implementation of any remedial response measures
that may be required by the DEC or any other governmental agency to repair any damage to the
Isolation Cap that is not caused by Con Edison or the Con Edison Parties or for any other
monetary costs, fines, damages, penalties or the like, which are imposed by DEC or any other
governmental agency due to damage to the Isolation Cap as provided above in Section 20.1 of
this Agreement, but is instead caused by: (i) the City; (ii) the Parks Department; (ii) City or
Parks Department personnel or contractors; (iv) any department or administrative agency of the
City or any such department’s or agency’s personnel or contractors; (v) Parks Department Permit
Holders or their personnel or contractors; or (vi) an individual or entity not a party to this
Agreement, regardless of whether any such individual or entity was acting with authorization
from the City or the Parks Department when the individual or entity damaged the Isolation Cap.
In the event that Con Edison discovers any such damage to the Isolation Cap, Con Edison will
promptly notify the Parks Department and DEC. The City and/or the Parks Department shall
ensure that the required remedial response measures for the repair and restoration of the damaged
section of the Isolation Cap are performed in accordance with a DEC-approved work plan by the
individual or entity responsible for causing the damage. In the event that the damage is caused
by an unknown individuals or entities not acting with authorization from the City or the Parks
Department, the required remedial response measures for the repair and restoration of the
Isolation Cap shall be performed by the City and/or the Parks Department, at its or their expense,
unless the damage: (1) was caused during the period that Con Edison and ifs contractors
occupied the OU1 Area pursuant to the Access Agreement annexed hereto as Exhubit “C”; or (2)
the damage was caused within a Work Location during such time that the Con Edison Parties
were responsible for the security of the Work Location under Section 13.4 of this Agreement
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and/or pursuant to a permit issued in accordance with this Apgreement, in which cases Con
Edison shall be responsible for performing such required remedial response measures for the
repair and restoration of the Isolation Cap.

21. Indemnification

Con Edison agrees to and shall indemnify, to the fullest extent permitted by law, defend,
and hold harmless the City, the Parks Department, and their respective officials, employees,
agents, and representatives (collectively the “Indemnitees™) from and against any and all causes
of action, damages, claims, demands, judgments, liens, litigation, liability, penalties, orders, loss,
cost, or expense which may at any time be asserted against or incurred by the Indemnitees or any
one or more of them, due to (i) any acts or omissions of any Con Edison Parties in the
performance of the Authorized Activities; (ii) any unauthorized interference by the Con Edison
Parties with the use of the OU1 Area during the performance of the Authorized Activities; (111)
Con Edison’s breach of any of its obligations under this Agreement; (1v) any damage to persons
or property arising from acts or omissions of the Con Edison Parties in their performance of the
Authorized Activities or in connection with the access granted to Con Edison under the License,
including, but not limited to, the Con Edison Parties’ storage of any equipment, materials,
vehicles, or waste materials in the OUl Area or the Park during their performance of the
Authorized Activities; and (v) any liability, losses or damages that any Indemnitee directly or
indirectly suffers, sustains or is subjected to on account of or arising out of the Con Edison
Parties” offsite transportation and/or disposal of any soil, wastes, or materials generated by the
Con Edison Parties’ performance of the Authorized Activities. The Indemnitees agree to
cooperate with Con Edison in connection with Con Edison’s defense or settiement of any claim
or Htigation that is asserted against the Indemnitees (or any of one or more of them). Such
cooperation includes, but is not limited to, making employees of the City or Parks Department
available for interviews by the counsel retained by Con Edison to defend the Indemnitees and
assisting such counsel in responding to discovery requests by producing relevant documents,
providing information, and making employses of the City and/or Parks Department available for
depositions. The Indemnitees agree to notify Con Edison promptly, in writing, of dll claims and
litigation asserted against them (or any one or more them) for which Con Edison is required to
indemmnify, defend, and hold harmless the Indemnitees under this Section 21 after the receipt of
any such claim or the summons and complaint in any such litigation by any one or more of the
Indemmnitees. However, in the event that the Indemnitees fail to provide prompt notice to Con
Edison, Con Edison shall not refuse to indemnify the Indemnitees unless it has been prejudiced
by such failure to provide prompt notice. The Indemnitees shall not knowingly allow a default
judgment to be taken or entered against any one or more of them prior their notification of Con
Edison of the claim or litigation.

22. Insurance

22.1 Con Edison’s self insured retentions shall cover all claims that arise from its
operations under this Agreement as well as any litigation, claims, demands, damages, Liability,
losses, costs and expenses arising out of or from the Con Edison Parties” performance of the
Authorized Activities up to $5 million. Treating Con Edison’s self-insured retentions as if it
were a policy of commercial liability insurance, the City and its officials and employees and the
Parks Department shall be deemed to be an “Additional Insured” with coverage at least as broad
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as Insurance Services Office (“ISO”) Form CG 20 10 11 85 with respect to claims that arise from
Con Edison’s operations under this Agreement as well as any litigation, claims, demands,
damages, liability, losses, costs and expenses arising out of or from the Con Edison Parties’
performance of the Authorized Activities.

22.2  During the term of this Agreement, Con Edison shall, at its expense, maintain an
excess liability insurance policy(ies) (the “Insurance Policy™) in excess of Con Edison’s self
insured retentions, in the amount specified in Section 22.3 below, covering Con Edison as the
named msured and the City and the Parks Department as an Additional Insured, as specified
below in section 22.3, with respect to Con Edison’s operations under this Agreement as well as
any litigation, claims, demands, damages, liability, losses, costs and expenses arising out of or
from the performance of the Authorized Activities by the Con Edison Parties. Coverage for the
City and the Parks Department as an Additional Insured for such operations, litigation, claims,
demands, damages, liability, losses, costs, and expenses shall specifically inciude the City’s
officials and employees and shail be as broad as ISO Form CG 20 10 11 85.

22.3 Before commencing any Authorized Activities within the QU1 Area pursuant to
this Agreement and the License granted hereunder, Con Edison shall provide the Parks
Department with a copy of that portion of the Insurance Policy containing the definitions and
conditions of excess liability coverage afforded under the Insurance Policy, and shall provide the
Parks Department with a Certificate of Insurance evidencing that:

(a) Con Edison has secured the required Insurance Policy which provides excess
liability insurance coverage with the following limits above Con Ediscn’s self-
msured rtetentions: (1) $10 million per occurrence and annual aggregate for
commercial general liability, including sudden and accidental pollution liability;
(i) $10 million per accident for auto liability; (111) $10 million per occurrence and
annual ageregate for employer’s hability coverage; and (iv) $10 million per
oceurrence and annual aggregate for excess workers’ compensation; and

(b) The Insurance Policy includes the City of New York and its officials and
employees and the Parks Department as an Additional Insured with respect to Con
Edison’s operations under this Agreement as well as any litigation, claims,
demands, damages, liability, losses, costs and expenses arising out of or from the
Con Edison Parties’ performance of the Authorized Activities in each excess
lability coverage specified above, except excess workers compensation coverage.

A copy of that portion of the Insurance Policy containing the definitions and conditions of excess
liability coverage afforded under the Insurance Policy and the Certificate of Insurance shall be
sent to the Parks Department and the Certificate of Insurance shall include the Parks Depariment
as a Certificate Holder using the following address:

Adrian Benepe, Commissioner

The City of New York Department of Parks & Recreation
Attention: Rex Diamond, Director of Permits

Olmstead Center

Flushing Meadows-Corona Park

Flushing, NY 11368
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22.4  Con Edison shall promptly notify the City and the Parks Department in the event
that the Insurance Policy lapses or is terminated during the term of this Agreement. Before
commencing any Authorized Activities within the OU1 Area after any such lapse or termination
of the Insurance Policy, Con Edison shall provide the Parks Department with: (i) a Certificate of
Insurance evidencing that Con Edison procured and has in effect an insurance policy or policies
to replace the lapsed or terminated Insurance Policy, that the replacement insurance policy or
policies provide coverage in the amounts specified above in Section 22.3 of this Agreement, and
that the City and the Parks Department have been included as Additional Insureds in the
replacement policy or policies as required under Section 22.2 of this Agreement; and (i) a copy
of that portion of the replacement insurance policy or polices containing the definitions and
conditions of excess liability coverage afforded under the replacement insurance policy or
policies. '

23, Data Sharing/Split Samples

23.1 Con Edison shall promptly provide the Parks Department with a copy of all: (i}
validated environmental sample data; (i) final laboratory reports; and (iii) boring logs for the
Authorized Activities conducted by the Con Edison Parties within the OUl Area. Upon
reasonable advance request, Con Edison shall promptly provide the Parks Department or its
consultants with split samples of any soil and/or groundwaier samples that are collected by the
Con Edison Parties within the OU1 Area as part of the Authorized Activities.

-23.2  The City and/or the Parks Department shall promptly provide Con Edison with a
copy of all (i) validated environmental sample data; (ii) final laboratory reports; and (iii) boring
logs for any environmental sampling work or geotechnical investigations that may be conducted
within the OU1 Area by or for the City, the Parks Department, any agency or department of the
City, -or any Permit Holder. The City and/or the Parks Department shall provide Con Edison
with reasonable advance notice of any and all such environmental sampling work and/or
geotechnical investigations. Upon reasonable advance request, the City and/or the Parks
Department shall: (i) provide Con Edison with split sampies of any soil and/or groundwater
samples that are collected as part of any such environmental sampling work or geotechnical
investigations; or (ii) arrange to have the individuals or entities conducting the environmental
sampling work and/or geotechnical investigations to provide Con Edison with split samples of
the soil and/or groundwater samples collected as part of such work or investigations.

24,  New York State and Citv Aundits/Investigations

24.1. The Parties to this Agreement agree to cooperate fully and faithfully with any
investigation, audit or mnquiry conducted by a State of New York (“State™) or New York City
(*“City”) governmental agency or authority that is empowered directly or by designation to
compel the atiendance of witnesses and to examine witnesses under oath, or conducted by the
Inspector General of a governmental agency that is a party in interest to the transaction,
submitted bid, submitted proposal, contract, lease, or license that is the subject of the
mvestigation, audit or inquiry.

24.2. (a) If any person who has been advised that his or her statement, and any
mformation from such statement, will not be used against him or her in any

subsequent criminal proceeding refuses to testify before a grand jury or other
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governmental agency or authority empowered directly or by designation to
compel the attendance of witnesses and to examine witnesses under oath
concerning the award of or performance under any transaction, agreement, lease,
contract, or license entered mto with the City, the State, or any political
subdivision or public anuthority thereof, or the Port Authority of New York or New
Yersey, or any local development corporation within the City, or any public
benefit corporation organized under the laws of the State of New York; or

(b) If any person refuses to testify for a reason other than the assertion of his or
her privilege against self-incrimination in an investigation, audit or mquiry
conducted by a City or State governmental agency or authority empowered
directly or by designation to compel the attendance of witmesses and to take
testimony under oath, or by the Inspector General of the governmental agency
that is a party in interest in, and is seeking testimony concerning the award of, or
performance under, any transaction, agreement, lease, permit, contract, or license
entered into with the City, the State, or any political subdivision thereof or any
local development corporation within the City; then the Commissioner or agency
head whose apency is a party in interest to the transaction, submitted bid,

. submitted proposal, contract, lease, permit, or license shall convene a hearing,

upon not less than five days written notice to the parties involved to determine if
any penalties should attach for the failure of a person to testify. If any non-
governmental party to the hearing requests an adjournment, the Commissioner or
agency head who convened the hearing may, upon granting the adjournment,
suspend any contract, lease, permit, or license pending the final determination
pursnant to Subsection 24.4 without the City incurring any penalty or damages for
delay or otherwise.

24.3. The penalties which may attach after a final determination by the Commissioner or
agency head pursuant to Section 24.4 below may include but shall not exceed:

(a)

(b)

24 4,

The disqualification for a period not to exceed five years from the date of an
adverse determination for any person, or any entity of which such person was a
member at the time the testimony was sought, from submitting bids for, or
transacting business with, or entering into or obtaining any contract, lease, permit
or license with or from the City; and/or

The cancellation or termination of all such existing City contracts, leases, permits
or licenses that the refusal to testify concerns and that have not been assigned as
permitted under this Agreement, nor the proceeds of which pledged, to an
unaffiliated and unreiated institutional lender for fair value prior to the issuance of
the notice scheduling the hearing, with the City incwring any penalty or damages
on account of such cancellation or termination; monies lawfully due for goods
delivered, work done, rentals, or fees accrued prior to the cancellation or
termination shall be paid by the City.

The Commissioner or agency head shall consider and address m reaching his or

her determination and in assessing an appropriate penalty the factors in Paragraphs (a) and (b)
below. He or she may also consider, if relevant and appropriate, the criteria established in
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Paragraphs (c) and (d) below in addition to any other information, which may be relevant and

appropriate:

(a)

(b)

(c)

(d)

The party's good faith endeavors or lack thereof to cooperate fully and faithfully
with any governmental investigation or audit, including but not limited to the
discipline, discharge, or disassociation of any person failing to testify, the
production of accurate and complete books and records, and the forthcoming
testimony of all other members, agents, assignees or fiduciaries whose testimony
is sought.

The relationship of the person who refused to testify to any entity that is a party to
the hearing, including, but not limited to, whether the person whose testimony is
sought has an ownership interest in the entity and/or the degree of authority and
responsibility the person has within the entity.

The nexus of the testimony sought to the subject entity and its contracts, leases,
permits, or licenses with the City.

The effect a penalty may have on an unaffiliated and unrelated party or entity that
has a significant interest in an entity subject to penalties under Subsection 24.3
above, provided that the party or entity has given actual nofice to the
Commissioner or agency head upon the acquisition of the interest, or at the
hearing called for in Subsection 24.2 above gives notice and proves that such
interest previously was acquired. Under either circumstance, the party or entity
must present evidence at the hearing demonstrating the potential adverse impact a
penalty will have on such person or entity.

24.5. Defimition of Terms

(a)

®

(c)

(d)

The term “license” or “permit” as used herein shall be defined as a license,
permit, franchise or concession not granted as a matter of right.

The term “person™ as used herein shail be defined as any natural person doing
business alone or associated with another person or entity as a partner, director,
officer, principal or employee.

The term “entity” as used herein shall be defined as any firm, parinership,
corporation, association, or person that receives monies, benefits, licenses, leases,
or permits from or throngh the City or otherwise transacts business with the City.

The term “member” as used herein shall be defined as any person associated with
another person or entity as a partner, director, officer, principal or employee.

24.6. In addition to and notwithstanding any other provisions of this Agreement, the
Commissioner or agency head may in his or her sole discretion terminate this Agreement upon
not less than three days written notice in the event Con Edison fails promptly to report in writing
to the Commissioner of Investigation of the City of New York any solicitation of money, goods,
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requests for future employment or other benefit or thing of value, by or on behalf of any
employee of the City or other person, firm, corporation or entity for any purpose which may be
related to the procurement or obtaining of this Agreement by Con Edison, or affecting the
performance of this Agreement.

25. DYC Correspondence

25.1 Con Edison shall promptly provide the City and the Parks Department with a
copy of the following correspondence between Con Edison and the DEC: (i) annual certifications
required vnder the SMP for the OUL Area; (ii) requests by Con Edison for DEC approval of
revisions to the SMP and the DEC’s response to such requests; (iii) requests by Con Edison to
the DEC for approval of revisions to the Applicable Institutional Controls and the DEC’s
response to such requests; (1v) commumnications between Con Edison and the DEC relating to any
revisions that DEC requires Con Edison to make to the SMP; (v) communications by the DEC
relating to any revisions that the DEC makes to the Applicable Institutional Controls; (vi)
communications between Con Edison and the DEC relating to any soil and/or groundwater
sampling that Con Edison conducts within the OUl Area as part of the Authorized Activities;
{(vii) corresponidence by DEC relating to any additional remedial measures that the DEC
determines 1s required for the soil and groundwater within the OU1 Area; and (vii) all written
records of the performance of Disturbance Activities that Con Edison completes pursuant to
Sections 17.3 and 17.4 of this Agreement.

25.2 The City and the Parks Department shall promptly provide Con Edison with a
copy -of the following correspondence between the City and/or the Parks Department and the
DEC:(1) requests by the City and/or the Parks Department for DEC approval of any revisions to
the Applicable Institutional Controls; (ii) requests by the City and/or the Parks Department for
approval of any revisions to the SMF; (iii) requests by the City and/or the Parks Department for
DEC approval of any proposed change in use of the QUL Area; (1v) requests by the City and/or
the Parks Department for DEC approval of any additional remedial measures for the soils and/or
groundwater within the OU1 Area; and (v) notifications given to the DEC by the City and/or
Parks Department for any Disturbance Activities that require the excavation of soil from beneath
the Isolation Cap.

26. Operation of Vehicles

26.1  All vehicles (including drills rigs and earth moving equipment) brought into the
Park or QU1 Area by the Con Edison Parties in connection with their performance of Authorized
Activities are required to comply with the Park Department’s rules and regulations pertaining to
the operation of motor vehicles within parklands, park paths, and park roads subject to the Parks
Department’s jurisdiction. No such vehicles may be brought into the Park or operated in the
Park or OUl Area without specific authorization from the Parks Department in the form of a
permit issued by the Parks Department pursuant to Section 26.2 of this Agreement. Any such
vehicles authorized by the Parks Department to operate in the Park and/or OUl Area must be
operated by the Con Edison Parties to ensure the safety of all park patrons and with the highest
level of caution.



26.2  All vehicles that the Parks Department authorizes the Con Edison Parties to bring
into the Park and operate in the OU] Area must display an official Parks Department Permit
noting the purpose, date(s), and time of authorized use. The Parks Department agrees that it will
promptly issue such permits and that it will not include in them requirements inconsistent with
the terms and conditions of this Agreement. To expedite the Parks Department’s processing of
requests for such permits, Con Edison shall provide the Parks Department with a list of the
numbers, types, and owners of the vehicles that Con Edison expects will be involved in the
performance of an Authorized Activity. Con Edison shall provide the Parks Department with
such information as follows: (1) for Authorized Activities for which the Parks Department
requires a Parks Department construction permit, Con Edison shall provide the information when
it files its construction permit application or as soon thereafter as possible; (ii) for Authorized
Activities involving the implementation of the DEC-approved Soil Plan pursuant to Sections
17.3 or 17.4 of this Agreement, Con Edison shall provide the information when it submits its
proposed implementation scheduie to the Parks Department or as soon thereafter as possible; and
(1ii) for all other Authorized Activities, Con Edison shall provide the information when it
submits the advance written notice required under Section 14 of this Agreement to Parks
Department or as soon thereafter as possible.

26.3 Unless essential to the performance of the Authorized Activities and approved by
the Parks Department (which approval shall not be unreasonably withheld or delayed), the Con
Edison Parties shall operate vehicles only on designated drives or roads within the OU1 Area -
after the OU1 Area has been reconstructed and returned to use for public park purposes. The Con
Edison Parties shall not operate vehicles on i park use areas, such as lawns or playgrounds,
solely for convenience. When authorized by the Park Department to operate vehicles in park
areas, the Con Edison Parties shall use a person outside the vehicle to guide the vehicle unless
the Park is closed. The persons used as guiders must be dedicated and focused to that task when
acting-as guiders for vehicles. Guiders shall also be used whenever a vehicle is operating in a
crowded or tight space within a park area.

26.4 The Con Edison Parties shall also comply with the following rules and regulations
when operating vehicles within the Park and OU1 Area:

(a) Traffic lights and signs must be obeyed at all times, including on closed park
roads.

(b)  Vehicle flashers and hazard safety lights must be used whenever a vehicle is on a
parks path or in a park area. When appropriate, horms may also be used to alert
pedestrians.

(c) The Con Edison Parties must always yield to pedestrians, skaters, bikers, joggers,
and park users within the Park. They always have the night of way. The Con
Edison Parties must also always obey a 5 mph speed limit on pedestrian paths and
a 15 mph speed limit on park drives.

(d) The Con Edison Parties must use caution and be aware of the height, width and
line of sight of the vehicles that they operate within the Park and QU1 Area.
Vehicles such as dump trucks may have high lines of sight that can impede the
view of ground objects.
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{e) The Con Edison Parties must plan the safest route possible through the Park to
work locations within the OU1 Area. They shall use the park entrances closest to
the work locations and always follow the safety plan for the implementation of
the Authorized Activity be performed.

() Except as otherwise provided in Section 15 of this Agreement, the Con Edison
Parties may store vehicles in the Park or the OUl Area only with the Parks
Department’s approval (which approval will not be unreasonably withheld or
delayed).

27. Communications

27.1 Except as provided below in Section 27.2 of this Agreement, all notices and
correspondence required or contemplated under this Agreement shall be delivered by United
States Postal Service, by Airborne Express or other private courier service, or hand delivered to
the Parties as follows:

If to the Parks Department:-

- Hector Aponte
Bronx Beorough Comlmssmner
New York City Department of Parks and Recreatlon
Ranaqua, Bronx Park
Bronx, NY 10462

If to Con Edison:

Randolph S. Price

Vice President, Environment, Health & Safety
Con Edison

4 Irving Place

New York, NY 10003

24.2  Any notices required under Section 14.1, Section 14.2, Section 14.3, Section 17.1,
or Section 17.2 of this Agreement shall be delivered either by facsimile or by United States
Postal Service, by Airborne Express or other private courier service, or hand delivered to the
Parties as follows:

If to the Parks Department:

John Bachman, Chief of Bronx Operations

New York City Departiment of Parks and Recreation
Ranaqua, Bronx Park

Bronx, NY 10462

Fax # (718) 430-1818



If to Con Edison:

Eddy Lowe

Section Manger, MGP Remediation
Con Edison

31-01 20" Avenue, Bldg, 136
Astoria, NY 11101

Fax # (718) 932-2687

27.3 The Parties reserve the right to designate addition or different addressees for the
receipt of notices or correspondence required or contemplated under this Agreement. If any
party hereto elects to change its designated addressees for the receipt of such notices or
correspondence, that party shall notify the other party hereto in writing not less than five (5)
business days before changing its designated addressees.

28. Termination of VCA

Con Edison acknowledges and agrees that its obligations under this Apreement are
separate and distinct from its obligations under the VCA. If the VCA is terminated by Con
Edison or the DEC, Con Edison shall promptly notify the City and the Parks Department and,
unless otherwise provided herein, Con Edison’s obligations under this Agreement shall not be
excused, impaired or diminished. '

20, Survival of Obligations

Con Edison agrees and acknowledges that ifs obligations under Section 21 of this
Agreement survive the termination of this Agreement with respect to claims, causes of action,
damages, liability, losses, and judgments arising out of: (i) any acts or omissions of Con Edison
Parties in connection with any and all Authorized Activities that were performed by them prior
to the termination of this Agreement; (i) the Con Edison Parties unauthorized interference with
the use of the QU1 Area and/or the Park during the Con Edison Parties’ performance of any and
all such Authorized Activities; (ii1) any breach by Con Edison of its obligations under this
Agreement prior to the termination of this Agreement; (iv) any damage to persons or property
arising from acts or omissions of the Con Edison Parties in their performance of the Authorized
Activities or in' connection with the access granted to Con Edison under this Agreement,
including, but not limited to, the Con Edison Parties’ storage of any equipment, materials,
vehicles, or waste materials in the OUl Area or the Park during their performance of the
Authorized Activities; and (v) the Con Edison Parties” off-site transportation and/or disposal of
the waste materials generated by their performance of any and all such Authorized Activities.

30.  Exhibits
The exhibits to this Agreement are incorporated by reference and made a part hereof.

31. Merger, Intecration and Modification

This is an integrated Agreement that reflects the Parties’ full and final understanding of
their respective obligations, rights, and duties with respect to each matter addressed herein. Any
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and all prior agreements and understandings, written or oral, formal or informal, relating to such
matters are void and ineffective. No changes, waivers, modifications, or amendments to or of
this Agreement, of any kind whatsoever, shall have any force or effect unless the same is
contained in a writing and is fully executed all Parties hereto.

33, Venue and Choice of Law

This Agreement shall be governed and interpreted in accordance with the laws of the
State of New York, and all actions for its enforcement or interpretation shall be brought in a
court of competent jurisdiction in the City and State of New York.

33. Severability

Notwithstanding anything to the contrary in this Agreement, if any provision of this
Agreement or the application thereof to any person or ¢ircumstances 1s invalid or unenforceable
to any extent, such provision shall be deemed modified so that intent thereof shall be effected to
the greatest extent permitted by law and the remainder of this Agreement and the application of
such provisions to other persons or circumstances shall not be affected thereby and shall be
enforced to the greatest extent permitted by law.

34, Termination

Notwithstanding anything to the contrary in this Agreement, any party hereto may
terminate this Agreement upon written notice to the other parties in the event that: (i) the DEC
determines that compliance with the Applicable Institutional Controls and the SMP (including
the DEC-approved Soil Plan) is no longer necessary io protect human health or the environment;
or (ii) the DEC approves and consents to the use of the QU1 Area for purposes other than as a
public park. '

35. Successors and Assigns

This Agreement i1s binding upon and shall inure to the benefit of the Parties and their
respective heirs, successors, legal representatives and assigns.

36. Authority

Each party hereto warrants and represents that it has fiull power and authority to enter into
this Agreement and to perform its obligations under this Agreement, and that the person
executing this Agreement on its behaif has been duly authorized and is empowered to bind it to
this Agreement.

37. Counterparts

For the convenience of the Parties, this Agreement may be executed individually or in
combination in one or more counterparts, each of which shall be deemed to have the status of an
executed original and all of which shall together constitute one and the same instrument.
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38. Effective Date

The effective date of this Agreement shall be the date on which it has been duly executed
by all Parties hereto.

IN WITNESS WHEREOF, the Parties hereto, intending to be legally bound hereby,
execute this Agreement by their duly authorized representatives.

THE CITY OF NEW YORK ACTING BY AND
THROUGH THE NEW YORK CITY DEPARTMENT OF
PARKS AND RECREATION

Dated: /7 /) 9,2006 By /

ﬁf’ff De.pml;, C@Mm 15516M €A

/ [Title]

CONSOLIDATED EDISON COMPANY OF NEW YORK,
INC. :

Dated: /0L 2 , 2006 By: /@M /4’5’/’—4‘@——/
VP~ £35S

[Titi&]

LRETES £ r"f-:rn- ﬂ
AU AR e Sl WH

i sk u." 5 ._mé..._mm_i.,

OCT 2 4 2006
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